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1.0 General
1.1 Purpose and Effect of Settlement Agreement

The Parties have entered into this Settlement Agreement for the purpose of resolving all issues
that have or could have been raised by the Parties in connection with the Federal Energy
Regulatory Commission (FERC or Commission) relicensing of the Yadkin Project (Project) and
to provide the necessary assurances to Alcoa Power Generating Inc. (APGI or Licensee) and to
receive the necessary commitments of APGI regarding future financial obligations,
environmental and resource undertakings, and other licensing-related matters as specifically
addressed herein.

APGiI filed an application for a Major New License for the Yadkin Project with the Commission
on April 25, 2006. Included in that application is information on the ongoing impacts of the
Project developed through studies scoped and performed in the communications-enhanced
traditional relicensing process conducted by APGI and approved by FERC. Once executed, the
Parties understand and agree that this Agreement will be filed with FERC as an Offer of
Settlement that FERC may choose to implement in a New License for the Project in lieu of the
operational proposals and certain other elements of that application.

This Agreement specifies the Licensee’s obligations for the protection, mitigation and
enhancement of ecological, environmental, recreational and cultural resources affected by the
Project under a New License to be issued by FERC, as well as enforceable obligations of other
Parties to this Agreement. All rights necessary or desirable to operate, manage and maintain
the Project and to engage in power and utility operations that are consistent with this Settlement
Agreement are reserved by APGI. This Agreement also specifies procedures to be used among
the Parties to ensure the implementation of those License Articles and other agreed upon
contractual obligations consistent with this Agreement, and with other legal and regulatory
mandates. For these purposes, the Parties agree that this Agreement is fair and reasonable and
in the public interest. Except as specifically provided below, any Party that is also a
governmental agency agrees that the Licensee’s performance of its obligations under this
Agreement will be consistent with and is intended to fulfill the Licensee’s existing statutory and
regulatory obligations, as to each Party that is also a governmental agency relating to the
relicensing of the Project, with regard to the Federal Power Act (FPA), 16 U.S.C. § 791(a) et.
seq., the Federal Water Pollution Control Act (as amended) (FWPCA), 33 U.S.C. § 1251 et.
seq., the Endangered Species Act (ESA), 16 U.S.C. § 1531 et. seq., the National Historic
Preservation Act 16 U.S.C.8 470F, and the Fish and Wildlife Coordination Act (FWCA), 16
U.S.C. § 661 et. seq.

1.2 Definitions

1.2.1 *“Agreementin Principle” shall mean the preliminary agreement dated June 23,
2006 (AIP).

1.2.2 “Annual License” shall mean the license(s) issued on an annual basis by the
Commission, pursuant to 16 U.S.C. § 808(a), upon expiration of the current
License on March 31, 2008 until such time as the Commission issues a New
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License for the Project, or upon expiration of the New License until such time as
the Commission issues a subsequent new license for the Project.

1.2.3 “Commission” or “FERC” shall mean the Federal Energy Regulatory
Commission.

1.2.4 “Effective Date” means the date as stated in Section 1.3.5 of this Agreement.

1.2.5 “FERC-Imposed Modification” shall exist if 1) the Commission issues a New
License that contains a license article that is not included in the L-Form (as
defined by 18 C.F.R. § 2.9) applicable to the Project and that is not proposed by
the Parties; omits a Proposed License Atrticle and the substance of that Proposed
License Article is not otherwise enforceable by contract under Section 2 of this
Agreement, provided that there is no other provision in the New License that
prevents the implementation of that omitted Proposed License Article; modifies a
Proposed License Article; or otherwise takes action that is materially inconsistent
with the terms of this Settlement Agreement and 2) a Party determines, in its sole
judgment, that the Commission’s Order issuing the New License materially (i)
increases a Party’s overall costs and burdens of and/or (ii) impairs a Party’s
bargained-for benefits under this Settlement Agreement. FERC's inclusion of the
following within APGI's New License shall not be construed as a material
increase or impairment: 1) language reserving authority throughout the license
term to require changes to plans or other requirements of the Licensee or 2) any
reopener clause. A Proposed License Article, or part thereof, will be considered
“omitted” if the Commission declares that it will not enforce the Proposed License
Article, or part thereof.

1.2.6 *“Final and Non-Appealable” when used in conjunction with the issuance of the
New License, shall be deemed to have occurred on either (1) the thirty-first day
after the date FERC issues an order setting forth the New License for the Yadkin
Project if no Party seeks rehearing of such order; or (2) if any Party seeks
rehearing of such an order, the earliest date upon which no further court appeal
of a FERC order issuing a New License for the Yadkin Project, including a
Petition for Writ of Certiorari to the Supreme Court of the United States, or action
by a court or by FERC with respect to such appeal, is possible.

1.2.7 *“License” shall mean the regulatory authorization for construction, maintenance,
and operation of the Project subject to the jurisdiction of FERC pursuant to the
Federal Power Act, 16 U.S.C. § 791 et seq. ("the FPA").

1.2.8 *“Licensee” shall mean Alcoa Power Generating Inc. (APGI), the legal entity
holding the existing FPA license for the Project as well as the legal entity to
which the Commission is expected to issue the New License for the Project and
any successors in interest.

1.2.9 “New License” shall mean the license the Parties expect to be issued by the

Commission to the Licensee pursuant to Section 15 of the FPA for the continued
operation of the Project.
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1.2.10 “Offer of Settlement” shall mean an offer of settlement to be filed with FERC
pursuant to 18 C.F.R. 8 385.602, which offer shall be comprised of this
Settlement Agreement.

1.2.11 “Party” or “Parties” shall mean the entities that are signatories to this
Agreement. (The Parties are listed in Appendix F of this Settlement Agreement.)

1.2.12 “Project” shall mean the Yadkin Hydroelectric Project, licensed to the Licensee
as FERC Project No. 2197 (1958).

1.2.13 “Proposed License Article(s)” shall mean the terms and conditions set forth in
Section 3 of this Settlement Agreement.

1.2.14 “Section 401" shall mean Section 401 of the Federal Water Pollution Control Act
(as amended), codified at 33 U.S.C. § 1341.

1.2.15 “Section 401 Agency” shall mean the agency of the State of North Carolina (i.e.
the Division of Water Quality) that is authorized to issue certifications pursuant to
Section 401 to the extent that such agency is acting in its capacity as a decision
maker pursuant to Section 401, and not in an unrelated capacity e.g.,
commenting in a proceeding before another agency.

1.2.16 “Section 401 Certification” shall mean the certification issued under Section
401 by the State of North Carolina Section 401 Agency in connection with the
issuance of the New License.

1.2.17 “Settlement Agreement” shall mean this document, including appendices,
together with any information herein incorporated by reference. Hereinafter
“Settlement Agreement” may be referred to as either “Settlement Agreement” or
“Agreement”.

1.3 General Provisions

1.3.1 Scope of Settlement Agreement

The Parties agree that this Settlement Agreement resolves all issues among the Parties
associated with, and constitutes a comprehensive settlement of, all issues that have or could
have been raised by the Parties in connection with the FERC relicensing of the Project.

1.3.2 Procedures Regarding Certain Statutory Authorities and Obligations

The Parties have negotiated this Agreement with the intent that the terms of the Agreement
satisfy and are consistent with all legal requirements of all governmental agencies with statutory
rights or duties regarding the Project and/or mandatory conditioning authority over the Project
(except for fish passage issues under Section 18 of the FPA). The Parties recognize that any
Party that is also a governmental agency with statutory rights or obligations, including, but not
limited to mandatory conditioning authority, must abide by all applicable procedural and
substantive laws, regulations and rules in the exercise of such authority in order to ensure
consistency with applicable laws, regulations and rules during implementation of this Agreement
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and to issue lawful, mandatory conditions or recommendations, and such Party has not
compromised its authority or acted unlawfully by negotiating and entering into this Agreement.
No provision in this Agreement shall diminish, modify, or otherwise affect the statutory or
regulatory authorities of the agencies involved, including those with mandatory conditioning
authority. Specifically, nothing in this Agreement shall preclude the state and federal resource
agencies from complying with their obligations under the FPA, FWPCA, ESA, FWCA, the Clean
Air Act or the National Environmental Policy Act.

1.3.3 Commitments During Relicensing

The Parties agree to support the issuance of a New License with a 50-year license term. In the
event that FERC issues a New License with a term of less than 50 years, the Parties agree that
APGI may file a request for rehearing with FERC and, if necessary, an appeal with the United
States Court of Appeals. In its request for rehearing and any subsequent appeal, APGI is
authorized to state affirmatively that each Party supports the request of a New License with a
term of 50 years, unless a Party gives notice to APGI within ten days of FERC’s issuance of the
New License that it no longer supports a 50-year license term due to a FERC-Imposed
Modification(s). The Parties also agree either to join APGI in filing such request or to otherwise
express support on the record for APGI's request.

If FERC denies the request for rehearing the Parties that are not governmental agencies agree
to join APGI in filing an appeal with the United States Court of Appeals or to otherwise express
their support for the appeal on the record with that Court. The Parties recognize and agree that
the Parties that are also governmental agencies must request participation in the appeal by their
agencies in a manner consistent with their respective agency's protocols, and can only
participate in the appeal to the extent that those protocols allow each agency's participation. In
addition, the Parties agree to request, in a manner consistent with and to the extent allowed by
each Party's protocols, if any, the State of North Carolina and the United States, respectively, to
join APGI in filing an appeal, or to otherwise express their support for the appeal on the record
with the United States Court of Appeals.

The Parties’ commitments herein with regard to said request for rehearing and appeal shall be
limited to the sole issue of the duration of the license term. However, any Party may choose to
and is urged to join APGI in any request for rehearing and appeal that is brought by APGI to
effectuate any element or elements of this Agreement.

In any proceeding relevant to the terms or interpretation of the terms of the New License, the
Parties agree to support and/or defend the conditions of the Certification by the State of North
Carolina Section 401 Agency that are consistent with the terms of this Agreement. However,
nothing in this Agreement shall be construed to limit the State of South Carolina's (SC's) or the
U.S. Environmental Protection Agency's (EPA's) right to initiate the procedures under 33 U.S.C.
§ 1341 should it be deemed necessary by SC or EPA.

In any proceeding before any agency with mandatory conditioning authority, the Parties are
encouraged to urge upon such agency that the terms of this Agreement satisfy the agency’s
legal mandates and are within the agency’s discretion; provided that Parties who are
governmental agencies are not by this commitment compromising or relinquishing any legal
authority or process requirements.
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During the relicensing process, the Parties agree not to propose or otherwise communicate to
FERC or to any other federal or state resource agency with jurisdiction directly related to the
relicensing process any comments, recommendations, measures, prescriptions, terms or
conditions, other than ones consistent with the terms of this Agreement. Any Party that is also a
governmental agency with statutory rights or obligations, including, but not limited to mandatory
conditioning authority, agrees that any comments, recommendations, measures, prescriptions,
terms or conditions such party makes to FERC or any other federal or state resource agency
will be made in good faith under each party’s respective authority and regulatory and statutory
obligations and that each may, consistent with applicable law, take into account the process
culminating in this Agreement.

1.3.4 Structure of Settlement Agreement

This Settlement Agreement consists of an Agreement signed by the Parties together with six
appendices to that Agreement. The Agreement includes "General” provisions, "Settlement
Provisions Not Covered by Proposed License Articles” and "Proposed License Articles".
Appendices A, B, C and D consist of various agreements that are included in the overall
settlement bargain among the Parties and are incorporated by reference into the Agreement.
Appendix E consists of various maps of land conveyances and grants, and Appendix F consists
of a list of the Parties executing the Settlement Agreement and primary contacts, which is
included to provide information regarding the giving of notice in accordance with Section
1.3.10.5 of this Agreement and which otherwise has no significance within the Settlement
Agreement.

To the extent that there are conflicts between the language of any Proposed License Article and
the language of the remainder of the Settlement Agreement (including the Appendices), the
language of the Proposed License Article shall be controlling. To the extent that there are
conflicts between the language of the documents included in the Appendices and the language
of the remainder of the Settlement Agreement, the language in the Appendices shall be
controlling.

1.3.5 Effective Date and Term of Settlement Agreement

Once negotiations on the terms of this Settlement Agreement have been completed, the
Agreement will be presented to the Parties for signature for a 30-day period. After the close of
the signature period, and before the effective date of this Agreement, those Parties that choose
to sign the Agreement may agree to modify the substantive provisions of the Agreement to
match the collective interests and needs of those Parties, which may include the deletion of
provisions beneficial to non-signatories. This Settlement Agreement shall become effective
among its signatories on April 22, 2007, or, if the Parties that choose to sign the Agreement
agree to modify the substantive provisions of the Agreement, on a date on which they mutually
agree. This Agreement may be executed in separate counterparts, with each counterpart
deemed to be an original having the full force and effect thereof. The Agreement shall remain in
effect for the term of the New License issued by the Commission for the Project and for any
Annual License issued subsequent thereto, unless terminated pursuant to Section 1.3.14. Upon
the Effective Date of this Agreement, the AIP is terminated, and no provision in that AIP shall be
used to interpret any provision of this Agreement.
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1.3.6 Effective Date of Settlement Obligations

To the extent that the Licensee’s obligations under this Settlement Agreement are contained in
the New License, those obligations shall be binding upon the Licensee upon issuance of the
New License, except to the extent such obligations may be stayed by law. For all Parties other
than the Licensee, and for the Licensee with respect to obligations not set forth in the New
License, the obligations under this Settlement Agreement shall become binding and effective
once the New License becomes Final and Non-Appealable, EXCEPT THAT, from the Effective
Date of the Settlement Agreement until termination, all Parties shall have the obligations as set
forth in this Agreement including (i) supporting approval of the Settlement Agreement before
FERC and, if there be one, in any court appeal regarding the New License consistent with the
commitments in Section 1.3.3 and (ii) complying in good faith with respect to the dispute
resolution process specified herein.

1.3.7 Jurisdiction

Execution of this Agreement does not constitute a consent to jurisdiction of any court unless
such jurisdiction otherwise exists. Execution of this Agreement also does not constitute a waiver
of any immunity or privilege except as provided by law.

1.3.8 Dispute Resolution

1.3.8.1 General

Except where otherwise specifically provided in this Settlement Agreement, a dispute that arises
under or is related to any Party’s compliance with any obligation arising under this Settlement
Agreement or under the New License, including a Party’s failure to act or a Party’s abuse of
discretion in performing such duty shall be resolved as follows:

1.3.8.2 Consensus Required

The Parties will make best efforts to reach consensus and resolve any dispute arising under or
related to the Settlement Agreement or the New License. A resolution based on consensus shall
have either the unanimous support of all Parties, or at least no opposition from any Party. If a
Party has no objection to the resolution but does not specifically endorse it, for purposes of this
Section 1.3.8.2, the lack of opposition shall be considered to be support of the resolution.

1.3.8.3 Consultation

In the event any dispute arises under either the New License or this Settlement Agreement, the
disputing Parties agree to engage in good faith negotiations for a period of at least 45 days
commencing once written notice of the dispute is delivered by any disputing Party to any other
disputing Party in an effort to resolve the dispute, provided that nothing in this Agreement
prevents the Licensee from taking any legally available appeal to FERC or the Courts, which
may require action in less than 45 days, where it deems necessary. During the 45-day period,
any disputing Party may request the services of a neutral mediator to assist in resolving the
dispute. If mediation is acceptable to all of the disputing Parties, such mediator shall be jointly
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agreed upon by them. Before engagement of a mediator, the disputing Parties will reach an
agreement on each party’s obligation for the costs of such services.

If any Party believes that another Party has failed to comply with any obligation under this
Agreement (including compliance by the Licensee with the New License), the Party shall notify
all other Parties in writing and the interested Parties shall consult and may engage a mediator
as described above. The interested Parties shall attempt to determine (i) whether non-
compliance has occurred, and (ii) in the event of non-compliance, establish a reasonable time in
which the Party must cure the non-compliance. In emergency situations, a Party may, in good
faith and for good cause, seek relief as provided by law without regard to any Consultation
requirements, such as those in this paragraph and Section 1.3.8.4 immediately below.

In the event that FERC institutes an action to enforce a License Article against APGI before the
Consultation process is completed, any Party may participate in that action as such Party
considers appropriate without completing or complying with the Consultation process.

1.3.84 Remedies

If after engaging in Consultation pursuant to Section 1.3.8.3, the Parties have not reached
consensus or if, in the event of non-compliance for which a schedule to cure the non-
compliance has been established through Consultation, the offending Party has not cured the
failure within the time established, any Party that participated in the Consultation may seek
resolution before any agency or court with jurisdiction over the matter; provided that if the
dispute concerns the Licensee’s compliance with the New License and the dispute is not
resolved at the conclusion of Consultation, or if, in the event of non-compliance for which a
schedule to cure the non-compliance has been established through Consultation, the Licensee
has not cured the non-compliance within the established time, any Party that participated in the
Consultation may petition or otherwise request FERC to enforce the License Article with which
the Licensee is alleged to have failed to comply. If FERC affirmatively declines to enforce a
License Article or fails to act within a reasonable time after a petition or request to enforce has
been filed which period of time shall not be less than six months, then such Party may file with
FERC a petition for rehearing regarding the alleged failure and pursue any further remedies,
including judicial review.

If FERC's failure to enforce is unrelated to the merits of whether a License violation has
occurred but is due solely to a Commission policy and/or legal determination or a combination of
policies and determinations (such as a jurisdictional restriction on the Commission), then the
State of North Carolina may bring suit to enforce any coordinate obligation of this Agreement as
a matter of contract. In that event the Licensee shall not raise as a defense that the suit is in any
manner precluded in whole or in part on the ground that the obligation under this Agreement
can not be enforced because it is incorporated into the FERC license.

In addition, for any dispute regarding compliance with any license condition included in the New
License pursuant to Section 401 Certification, the State may, in its sole discretion, enforce such
provision in federal or State court or by State administrative means. The Licensee shall not
defend against any such enforcement action on the grounds that the State is precluded from
enforcing a final Section 401 Certification (i.e., one that has undergone public notice and
comment and is final and effective after any timely appeals) in federal or State court or by State
administrative means as a matter of law, which may preclude defenses of, e.qg., lack of subject
matter jurisdiction, lack of personal jurisdiction, improper venue, or that FERC is a necessary or
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proper party. Except as provided in this section, nothing in this Settlement Agreement shall be
construed as creating a right of any Party to enforce the New License against the Licensee as a
matter of contract. Notwithstanding the forgoing or any other provision of this Settlement
Agreement, nothing in this Agreement shall be construed to require the Licensee to seek or
participate in consultation or any other form of dispute resolution hereunder with respect to any
issue relating to State enforcement of any condition of the New License.

1.3.85 No Damages at Law

No Party shall be liable for damages at law for any breach of this Settlement Agreement or the
New License, any performance or failure to perform an obligation imposed by either or both of
them or any other cause of action arising from either or both of them. As such, the Parties
implicitly agree that specific performance shall be an appropriate remedy for any breach. This
section, however, shall not otherwise exempt the Licensee from liability for its actions under
Section 10(c) of the Federal Power Act, 16 U.S.C. 8 803(c).

1.3.9 Withdrawal from Settlement Agreement

1.3.91 Withdrawal Once New License is Final and Non-Appealable

A Party may withdraw from this Settlement Agreement once the New License is issued with a
FERC-Imposed Modification and has become Final and Non-Appealable, provided that the
withdrawing Party has exhausted its administrative and judicial remedies in contesting such
FERC-Imposed Madification. As used in the preceding sentence, a Party will have exhausted its
administrative and judicial remedies if it undertakes all steps necessary to have a FERC-
Imposed Modification reviewed up to and including a review by the United States Court of
Appeals, but will not be required to seek a Writ of Certiorari from the Supreme Court of the
United States. A Party seeking to withdraw pursuant to this section must give notice in the
manner prescribed by section 1.3.10.5. Upon withdrawal, this Agreement will have no force or
effect as to that Party.

1.3.9.2 Withdrawal upon Denial of Request for Rehearing

A Party may withdraw from this Settlement Agreement once the New License is issued with a
FERC-Imposed Modification and FERC has denied rehearing of the Party’s request for
rehearing. A Party seeking to withdraw pursuant to this section must give notice in the manner
prescribed by section 1.3.10.5. Withdrawal is authorized if (i) it has complied with the
Consultation procedures in Section 1.3.8.3 and (ii) all other Parties consent to the withdrawal. In
determining whether to consent to a Party’s request to withdraw, the other Parties shall consider
the likelihood of the requesting Party’s success on the merits of appealing the denial of
rehearing to the United States Court of Appeals and the requesting Party’s projected costs in
appealing FERC's denial of rehearing to the United States Court of Appeals.

1.3.9.3 A License Term Less Than 50 Years is Not a Basis for
Withdrawal

APGI agrees that a New License with a term of less than 50 years does not constitute a basis
for withdrawal from the Agreement. However, should FERC issue a New License with a term of
less than 45 years, the Licensee may withdraw.
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1.3.94 Withdrawal Upon Other Causes

A Party may withdraw from this Agreement if it is deprived of a significant bargained-for benefit
under this Agreement by the withdrawal of another Party.

1.3.95 Notice of Withdrawal

In order to withdraw, in addition to any other requirements, a Party must provide written notice
to all other Parties as required by Section 1.3.10.5. The notice must describe the reasons for
withdrawal in sufficient detail to allow for good faith discussion of the issues. The Party must
comply completely and in good faith with the Consultation procedures required by Section
1.3.8.3. The withdrawal is effective upon completion in good faith of the Consultation process,
upon completion of the rehearing and appeal requirements, or 60 days after the notice,
whichever is later.

1.3.9.6 Waiver of Right to Withdraw

Any right to withdraw under this Agreement is waived if the Party with such right does not give
notice to all other Parties of its intent to withdraw within 180 days of the New License becoming
Final and Non-Appealable, unless a Party is participating in rehearing or some other appeal of
the New License. in which case that Party's right to withdraw shall expire 180 days after the
rehearing or other appeal is Final and Non-Appealable.

1.3.10 Miscellaneous

1.3.10.1 Limitations of Applicability

This Settlement Agreement is made on the express understanding that it constitutes a
negotiated settlement of issues specific to the Project as they have been addressed by
documents contained in or referred to in this Agreement and its Appendices. No Party shall be
deemed, by virtue of execution of this Settlement Agreement, to have established precedent, or
admitted or consented to any approach, methodology, or principle except as expressly provided
herein. In the event this Settlement Agreement is approved by the Commission, such approval
shall not be deemed a precedent for or controlling regarding any particular issue or contention in
any other proceeding.

1.3.10.2 Successors and Assigns

This Settlement Agreement shall apply to, and be binding on, the Parties and their successors
and assigns. No change in ownership of the Project or transfer of the New License by the
Licensee shall in any way modify or otherwise affect any other Party’s interests, rights,
responsibilities, or obligations under this Settlement Agreement. Unless prohibited by applicable
law, the Licensee shall provide in any transaction for a change in ownership of the Project or
transfer of the existing or New License, that such new owner shall be bound by, and shall
assume the rights and obligations of this Settlement Agreement upon completion of the change
of ownership. In the event applicable law prohibits the new owner from assuming some or all of
the rights and obligations of this Settlement Agreement, any Party may withdraw from this
Settlement Agreement, after providing written notice of withdrawal as set forth in section 1.3.9.5.
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The Licensee shall provide written notice to the other Parties at least 90 days prior to
completing such transfer of license.

1.3.10.3 Severability

This Settlement Agreement is made on the understanding that each term is in consideration and
support of every other term, and each term is a necessary part of the entire Settlement
Agreement. Should any court hold that any section, provision, or part thereof is invalid or
unenforceable, the validity or enforceability of any other provision of this Agreement is not
affected thereby, provided that if the invalidity or unenforceability of any section, provision or
part thereof materially (1) increases a Party’s overall costs and burdens or (2) impairs a Party’s
bargained-for benefits under this Settlement Agreement, that Party may withdraw in the manner
prescribed by Section 1.3.9.5.

1.3.10.4 Force Majeure

In those instances where force majeure may apply, no Party shall be liable to any other Party for
breach of this Settlement Agreement as a result of a failure to perform or for delay in
performance of any provision of this Settlement Agreement due to any cause reasonably
beyond its control. This may include, but is not limited to: a) acts of God, fire, war, insurrection,
civil disturbance, explosion; b) adverse weather conditions that could not be reasonably
anticipated causing unusual delay in transportation and/or field work activities; c) restraint by
court order or order of public authority; or d) inability to obtain, after exercise of reasonable
diligence and timely submittal of all applicable applications, any necessary authorizations,
approvals, permits, or licenses due to action or inaction of any governmental agency or
authority; and (e) labor disputes or strikes which are reasonably beyond the control of the Party
seeking excuse from performance. The Party whose performance is affected by a force majeure
will make all reasonable efforts to promptly resume performance. The Party affected by a force
majeure event shall notify the other Parties of the circumstances of the event that it believes
constitutes a force majeure event as soon as it is reasonably possible and practical to do so.
The settlement of strikes or lockouts or industrial disputes or disturbances is entirely within the
discretion of the Party declaring force majeure, and that Party will not be required to settle the
strikes, lockouts, or industrial disputes or disturbances by acceding to the demands of any
opposing Party when such course of action is inadvisable in the discretion of the Party declaring
the force majeure.

1.3.10.5 Notices and Communications

All written notices to be given pursuant to this Settlement Agreement shall be mailed by
electronic mail, facsimile, certified first class mail return receipt requested, or overnight express
service, to each Party at the addresses listed in Appendix F or to such subsequent address as a
Party shall by written notice identify. Notices shall be deemed to be given on the same business
day as any electronic mail or facsimile transmitted before 5:00 p.m., eastern time, unless the
intended recipient demonstrates that the electronic mail or facsimile was not timely received, or
on date of receipt if overnight express or other receipt-notification service is used.

For purposes of implementing this Settlement Agreement, the Parties agree that the individuals
listed in Appendix F shall be designated to be the primary contact person and all written notices
shall be posted to these individuals at the addresses listed in Appendix F. Notification of
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changes in the contact persons or addresses must be made in writing and delivered to all other
contact persons by certified first class mail return receipt requested.

Upon reasonable request by any Party, the Licensee will make available copies of the
Settlement Agreement, together with all amendments including changes to the Parties’ contact
information, to the extent that such changes have been provided in writing to the Licensee.

1.3.10.6 Responsibility for Costs

Except as expressly provided for in this Settlement Agreement, all Parties are to bear their own
costs for participating in the Agreement, provided that any State or federal government Party’s
participation in the Agreement is subject to available funding.

1.3.10.7 Water Rights Unaffected

This Settlement Agreement does not grant or affirm any property right, license or privilege to
any Party or other entity in any waters or any right of use by any Party or other entity in any
waters. This Agreement does not authorize any person to interfere with the riparian rights,
littoral rights or water use rights of any other person. No person shall interpose this Agreement
as a defense in any action respecting the determination of riparian or littoral rights or other water
use rights.

1.3.10.8 Cross Referenced Laws and Documents

Unless otherwise noted, any reference to any statute, regulation or other document refers to the
statute, regulation or document as it exists on the Effective Date of this Settlement Agreement
as described in Section 1.3.5 of this Agreement.

1.3.10.9 No Third Party Beneficiaries

This Settlement Agreement shall not create any right as a third-party beneficiary in any
individual or entity that is not a Party. This Agreement shall not be construed to authorize any
such third party to maintain a suit in law or equity under this Agreement.

1.3.10.10 No Commitment of Government Funds

Nothing in this Settlement Agreement shall be construed as obligating any federal, state, or
local agency to expend in any fiscal year any sum in excess of appropriations made by
Congress or state or local legislatures or administratively allocated for the purpose of this
Agreement for the fiscal year or to involve any federal, state, or local agency in any contract or
obligations for the future expenditure of money in excess of such appropriations or allocations
nor shall it be construed to require the transfer or use of any government lands or other
resources (including personnel) except as authorized by law.

1.3.10.11 No Delegation

Nothing in this Agreement shall be construed as requiring, affecting modifying or involving the
authorization or delegation by any government agency to any other body of any authority that
has been authorized by Congress or the legislature of any state.

Yadkin Hydroelectric Project (FERC No. 2197) 1-11 February 2007
Relicensing Settlement Agreement



1.3.10.12 Signatory Authority

Intending to be legally bound by the terms of this Settlement Agreement, each Party has
executed the Agreement by the signature of its duly authorized representative(s), and by his or
her signature that duly authorized representative(s) certifies that he or she has in fact the
authority to commit his or her agency or organization to the terms of this Agreement to the
maximum extent permissible by law.

1.3.10.13 Paragraph Titles for Convenience Only

The titles for the paragraphs of this Agreement are used only for convenience of reference and
organization, and shall not be used to modify, explain, or interpret any of the provisions of this
Agreement or the intentions of the Parties.

1.3.10.14 Waiver

Failure by any Party to insist upon or otherwise call upon others to account for the strict
performance of any term or covenant of this Agreement, or of any right under this Agreement
shall not be a continuing waiver. To be effective a waiver must be in writing. A Party’s failure to
secure a written waiver shall not be construed as a waiver by that Party of any statute of
limitations or other limitations period. Waiver of any requirement of law shall not be, or be
evidence of, a continuing waiver or recurring waiver of such requirement of law.

1.3.10.15 No Standing

No Party will seek to use its status as a Party to this Agreement to establish standing, or
aggrieved-party status in order to challenge any action of any Party that is also a governmental
agency when that governmental agency’s actions are pursuant to fulfilling its statutory duties.

1.3.10.16 Future Licensing Proceedings

Nothing in this Agreement shall be construed to restrict in any way any Party’s participation in
any proceeding for a New License for the Project with an effective date on or after the expiration
of the New License, nor shall any Party be restricted in any way from participating in any
proceeding associated with the application for such a new license, including any application for
a Section 401 Certification.

1.3.11 Actions upon Execution of Agreement

1.3.11.1 FERC Filings by APGI

Within 30 days after the Effective Date of this Settlement Agreement, the Licensee shall file with
FERC an Offer of Settlement pursuant to Rule 602 (18 C.F.R. § 385.602) consisting of the
Settlement Agreement. The Offer of Settlement shall request FERC to incorporate all Proposed
License Articles, without modification, into the New License for the Project and to identify all
Proposed License Atrticles, if any, that are unenforceable by FERC.
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1.3.11.2 Other Filings with FERC by the Parties

The Parties shall: a) submit, individually or collectively, a statement or statements in support of
this Agreement to FERC within 45 days of the Effective Date of this Settlement Agreement; b)
the Party’s complete and final recommendations, measures, terms, conditions, and/or
prescriptions pursuant to Sections 10(a), 10(j), and 18 of the FPA, Section 106 of the National
Historic Preservation Act, and Section 7 of the Endangered Species Act, if the Party has such
authority, shall be consistent with the Agreement; c) ensure that any supplemental information,
comments or responses to comments filed by them with FERC or any mandatory conditioning
agency in the context of the relicensing process are consistent with this Agreement (with the
exception of a Section 401 Agency with regard to its Section 401 Certification); d) use their best
reasonable efforts to obtain a FERC order approving this Agreement and issuing a New License
for the Project consistent with this Agreement in a timely manner, and e) actively support, in all
relevant regulatory and judicial proceedings in which they participate, regulatory and judicial
actions consistent with this Agreement

1.3.11.3 Adoption by FERC Without Modification

The Parties have entered into this Settlement Agreement with the express expectation and
condition that FERC will approve the Settlement and issue a New License for the Project that
incorporates, without modification, the Proposed License Articles in Section 3. The Parties shall
request that FERC adopt the Proposed License Articles without modification.

The Parties agree that if FERC approves the Offer of Settlement and incorporates the Proposed
License Articles into the New License without modification or otherwise does not disapprove or
supersede the terms of this Agreement, they will not seek rehearing of the FERC order granting
a New License for any issues covered by this Agreement, or support in any way any such
request for rehearing by any non-Party to this Agreement.

The Parties recognize that if FERC issues a new license to APGI that is consistent with the
Agreement, the Agreement will have the status of a contract enforceable at law and in equity
with respect to those provisions that FERC or a court of competent jurisdiction determines are
beyond FERC's jurisdiction to enforce. The Parties also acknowledge that the Agreement binds
all Parties to perform any commitments they have made therein. Furthermore, the Parties agree
that if FERC declines to include in the New License one of the Proposed License Articles, that
Article retains its status as a contractual commitment under this Agreement and may be
enforceable at law in state court to the extent that it does not conflict with any provision of the
New License. The Parties agree that they have provided consideration for the Agreement by
compromising rights and remedies they could assert before FERC in this relicensing
proceeding.

1.3.11.4 Modification and/or Amendment

1.3.11.4.1 Effect of FERC Adoption with Modification

If FERC adopts the Proposed License Articles with modification, the Settlement Agreement shall
be deemed amended to conform to the New License unless a Party gives notice of objection to
the New License with a FERC-Imposed Modification pursuant to Section 1.3.11.4.2, below.
Absent such objection, the Parties will be bound by the terms of this Settlement Agreement as
amended.
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If FERC incorporates Settlement Agreement obligations into the New License that are intended
to be specific resource commitments by and between certain Parties to the Settlement
Agreement such that the commitments were not proposed as License Atrticles by the Parties
and become enforceable by FERC against the Licensee (e.g., if FERC requires through a
License Article that the Licensee fund recreation commitments that were to be made by a
resource agency funded by APGI), the Parties agree that any funds obligated by APGI in the
Settlement Agreement to meet those commitments will be applied to the cost to APGI of
meeting the New License requirement. Funds intended to provide operational and maintenance
support for public recreation areas, in whole or part, shall not be subject to re-appropriation
unless FERC obligates the Licensee for operation and maintenance of the area. The Parties
further agree that this Agreement allows this reallocation by APGI after consultation with the
Parties to the original non-License commitment but without requiring APGI to engage in the
Objection To New License With Modification procedures pursuant to Section 1.3.11.4.2 below.

1.3.11.4.2 Objection To New License With Modification

If in the opinion of any Party, the Commission issues an order with a New License that contains
a FERC-Imposed Modification, such Party shall give notice of the existence of the FERC-
Imposed Modification to all the other Parties as soon as possible but no later than ten days after
the date that the Commission’s order is issued. Thereafter, all Parties shall immediately engage
in Consultation in accordance with Section 1.3.8.3 in an attempt to reach consensus on (i)
conforming the Settlement Agreement to the New License with FERC-Imposed Modification or
(i) filing a request for rehearing of the New License. If consensus has not been reached ten
days prior to the due date for the request for rehearing, such Party may file a request for
rehearing of the New License to challenge the FERC-Imposed Modification, which no other
Party shall oppose. All Parties shall support such request for rehearing to the greatest extent
possible. Any Party filing a request for rehearing is authorized to state affirmatively that no Party
opposes such request.

1.3.11.4.3 Request for Rehearing Shall Not Terminate Consultation

The filing of a request for rehearing shall not terminate Consultation, which shall continue, if
necessary, for the full 45-day period, mindful of the demands on Parties involved in a request for
rehearing. If at any time the Parties unanimously consent to modify the Settlement Agreement
to conform to the New License, the filing Party shall withdraw its request for rehearing.

1.3.11.4.4 Settlement Agreement Temporarily Amended

After the conclusion of Consultation, and unless and until the New License is Final and Non-
Appealable, the Settlement Agreement shall temporarily be deemed amended by FERC's
modification if supported by (i) the Licensee and (ii) each resource agency with jurisdiction over
a resource that is a subject of the disputed license article or omission. A resource agency shall
be considered to have jurisdiction over a resource if a characteristic of the resource is within the
agency's statutory mandate and, with respect to state agencies, the resource is within the
agency's geographic jurisdiction.
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1.3.11.4.5 Development of Biological Opinion by USFWS or NOAA
Pursuant to Section 7 of the Endangered Species Act

In the event that the U.S. Department of the Interior Fish and Wildlife Service (USFWS) or the
U.S. Department of Commerce National Oceanic and Atmospheric Administration (NOAA)
issues a Biological Opinion that contains measures, recommendations, terms or conditions that
1) modifies a Proposed License Article or are otherwise inconsistent with the terms of this
Settlement Agreement, and 2) the Licensee determines, in its sole judgment, that the Biological
Opinion materially (i) increases its overall costs and burdens of and/or (ii) impairs its bargained-
for-benefits under the Settlement Agreement, then the Licensee may withdraw from this
Agreement; provided, however, that, prior to exercising its right to withdraw, the Licensee shall
(i) comply with the Consultation provisions in Section 1.3.8.3 and (ii) exhaust its administrative
and judicial remedies in contesting the measures, recommendations, terms or conditions up to
and including a review by the United States Court of Appeals. However, if a Party believes that
an appeal of the objectionable recommendations, terms or conditions to the Court of Appeals
would be futile and the other Parties, having considered the costs and the likelihood of the
requesting Party’s success on the merits of such an appeal agree, the requesting Party may
withdraw absent such an appeal. Such agreement shall not be unreasonably denied.

1.3.11.4.6 License Articles Not Related to Settlement Agreement

Any Party may file a request for rehearing of issues arising under the FERC order issuing the
New License that are not deemed to be related to the Settlement Agreement, provided that: (i)
the Party shall notify all other Parties of its intention by electronic mail or facsimile at the earliest
practicable time; and (ii) the Parties will undertake the Consultation process in Section 1.3.8.3 if
any other Party disputes the request as inconsistent with the Settlement Agreement.

1.3.11.4.7 Amendment of Settlement Agreement

The Parties may amend this Settlement Agreement, as executed, before or after issuance of the
New License.

A Party proposing an amendment shall provide notice pursuant to Section 1.3.10.5. The Notice
shall state the substance and basis of the proposed amendment. The Parties shall make best
efforts to informally meet and confer within 30 days of such Notice. The proposing Party may
request to utilize the Consultation process set forth in Section 1.3.8.3 of this Agreement. Within
60 days of the Notice, or such different period as may be established by mutual consent, each
other Party shall provide a written confirmation of its consent to or rejection of the proposed
amendment. Any nongovernmental Party that does not respond within that period shall be
deemed to have accepted the proposed amendment unless that Party's interests would be
materially impacted by the approval of the proposed amendment.

If an amendment is proposed before issuance of a New License and has the unanimous
consent of the Parties, it shall go into effect upon the Parties’ execution of an Amended
Settlement Agreement, which shall be promptly filed as an amended Offer of Settlement.

If an amendment is proposed after issuance of the New License and has the unanimous
consent of the Parties, the Parties shall, if such amendment warrants, seek modification of the
New License, and any related permits or authorization, to conform to the proposed amendment
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of the Settlement Agreement. The proposed amendment shall not go into effect until all
authorizations, including the New License, are conformed to the proposed amendment.
However, if the proposed amendment lacks the unanimous consent of the Parties or FERC
denies modification of the New License, that lack of unanimous consent or denial of the
proposed amendment shall not constitute grounds for withdrawal under Section 1.3.9.

1.3.11.4.8 Amendment of the New License

To the extent permitted by law, a Party may petition FERC to amend the New License, pursuant
to any reopener condition contained in the New License, or to take any other action with regard
to the Licensee or the Project or may petition the Section 401 Agency to amend its Section 401
Certification, pursuant to any reopener condition included in any Certification, or to take any
other action with regard to the Licensee or the Project, so long as the amendment or other
action would not substantially conflict with this Agreement. Before filing any such petition or
initiating any such action, the Party shall notify all other Parties and consult with any Party that
wishes to consult, but under no circumstance shall such consultation requirement be construed
to prevent a Party from pursuing any action within the time required by law or regulation.

1.3.12 Rights, Duties, and Obligations Regarding Section 401 Certification

Except as permitted under the terms of the third paragraph, below, the Parties shall not: (1)
request or support any Section 401 Certification conditions for the Project that conflict with the
proposed license conditions or any other terms of this Agreement or that add substantial
additional burdens, costs or risks to the Licensee beyond those to which all Parties have herein
agreed or (2) oppose any Section 401 Certification conditions that are not inconsistent with the
proposed license articles or any other terms of this Agreement; or oppose any Section 401
Certification conditions that are standard State of North Carolina Section 401 Certification
conditions. These standard North Carolina Section 401 Certification conditions are, as included
in the Section 401 Certification for the Tapoco Hydroelectric FERC Relicensing Project, dated
December 17, 2003, with reference number 03-0191: conditions no. 9 (regarding reporting of
consumptive uses), 10 (regarding continuing compliance), and 11 (regarding property rights).
The inclusion in the Section 401 Certification, and therefore in the New License, of any
conditions that are not inconsistent with the proposed license articles or any other terms of this
Agreement shall not be deemed a FERC-Imposed Modification.

The Parties reserve the right to be actively involved in any Section 401 Certification process,
and nothing in this Agreement shall prevent the Licensee from opposing any Section 401
Certification condition that it, in its sole judgment, determines is or could be inconsistent with
any provision of this Settlement Agreement.

Nothing in this Settlement Agreement is intended to or shall be construed to affect in any way
the authority of the State of North Carolina pursuant to 33 U.S.C. § 1341, and related state
statutes and rules, such as by limiting the authority of the State of North Carolina to issue,
condition, or in any way alter a water quality certification or by limiting the exercise of the State
of North Carolina’s discretion. Execution of this Settlement Agreement by the State of North
Carolina or any agency thereof expresses or implies no representation that the requirements of
this Settlement Agreement ensure compliance with State water quality standards and other
appropriate requirements of State law. Nothing in this Agreement shall limit the right of the State
of North Carolina from enforcing its Section 401 Certification and from taking any steps, within
the sole discretion of the State, to protect and defend its authority, such as by seeking rehearing
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of any FERC action regarding issues related to the exercise of the State’s authority with regard
to 33 U.S.C. § 1341. Similarly, nothing in this Agreement shall be construed to limit SC's or the
EPA's right to initiate the procedures under 33 U.S.C. § 1341 should it be deemed necessary by
SC or EPA.

1.3.13 Potential for Negotiation of Recreation Easements

Notwithstanding section 1.3.14, in the event that the Project ceases to be a federally licensed
hydropower project, the Licensee shall convey recreational easements to the United States of
America and/or the State of North Carolina. No later than one year prior to the date that the
Project ceases to become a federally licensed hydroelectric project, the Licensee shall negotiate
recreational easements with the United States and/or the State of North Carolina to ensure
continued public access to the public recreational facilities on the Project reservoirs as they
exist at the time the Project ceases to be federally licensed hydroelectric project. Such
easements will only become effective in the event that the Project ceases to be a federally
licensed hydroelectric project. However, nothing in this Agreement shall prevent the Licensee
(under which circumstances would be a former Licensee and owner of private land encumbered
by any recreational easements) from proposing to the United States or the State of North
Carolina the closure of a recreational facility that becomes a "stranded asset" or has otherwise
fallen into disuse for any reason, and agreement to such closure shall not be unreasonably
withheld by the United States or the State of North Carolina.

1.3.14 Termination of Settlement Agreement

This Settlement Agreement shall terminate as to all Parties and have no further force or effect
upon withdrawal of the Licensee, or upon expiration of the New License and any Annual
License issued thereafter

Yadkin Hydroelectric Project (FERC No. 2197) 1-17 February 2007
Relicensing Settlement Agreement



2.0 Settlement Provisions Not Covered by Proposed
License Articles

2.1 Project Operations

2.1.1 Flow Adjustment for Enhancement of Downstream Spawning

The Licensee (Alcoa Power Generating Inc. or APGI) will work with the licensee of the Yadkin-
Pee Dee River Project, FERC No. 2206, (Downstream Licensee), the North Carolina Division of
Water Resources (NCDWR), the North Carolina Wildlife Resources Commission (NCWRC), the
South Carolina Department of Natural Resources 