UNITED STATES OF AMERICA
BEFORE THE
FEDERAL ENERGY REGULATORY COMMISSION
Alcoa Power Generating Inc. ) P-2197-073

ANSWER OF ALCOA POWER GENERATING INC. TO THE MOTION
OF THE STATE OF NORTH CAROLINA TO PRESENT EVIDENCE IN
SUPPORT OF ITS REQUEST THAT THE COMMISSION
RECOMMEND FEDERAL RECAPTURE, COMMENTS AND
EVIDENCE OF THE STATE IN SUPPORT OF ITS OPPOSITION TO
THE ISSUANCE OF A NEW LICENSE TO ALCOA, MOTION OF THE
STATE TO SUPPLEMENT FINAL ENVIRONMENTAL IMPACT
STATEMENT, REQUEST OF THE STATE FOR WAIVERS OF
COMMISSION REGULATIONS, IF NECESSARY, AND MOTION OF
THE STATE FOR ORAL ARGUMENT BEFORE THE FULL
COMMISSION

Pursuant to Rule 213(a)(3) of the Rules of Practice and Procedure of the Federal
Energy Regulatory Commission (“FERC” or “Commission”),* Alcoa Power Generating
Inc. (“APGI”) licensee of, and applicant for a new license for, the Yadkin Hydroelectric
Project (the “Project”), hereby submits its Answer to the pleading of the State of North
Carolina (the “State”), by and through its Governor, Beverly Eaves Perdue (the
“Governor”), filed in the above-captioned docket on September 18, 2009 (the “September
18th Filing™).

As shown below, the Governor’s September 18th Filing is an amalgamation of
factual misstatements and legal arguments that are inventive in the extreme. Purporting
to request that the Commission consider federal takeover of the Yadkin Project, in fact
the Governor’s September 18th Filing seeks a state take over of the Project, using the

federal government as a shill and running roughshod over 90 years of Federal Power Act

(“FPA”) jurisprudence, not to mention the Commission’s regulations and the law of this

L 18 C.F.R. § 385.213(a)(3) (2008).



case. Specifically, in her September 18th Filing, the Governor requests that the
Commission accept comments and evidence in support of federal takeover of the Project
and then recommend to Congress that the United States take over the Project under
Section 14 of the FPA? for the purpose of transferring the Project to the State. In
conjunction with her takeover request, the Governor requests that the Commission deny
the new license application of APGI, supplement the Final Environmental Impact
Statement (“FEIS”) issued by the Commission in this proceeding on April 18, 2008, and
schedule an oral argument before the full Commission with respect to the Governor’s
federal takeover request.

As shown infra, the Governor’s filing seeks action by the Commission that has no
basis in the FPA, the Commission’s regulations implementing the FPA, or elsewhere
under federal law. The Governor does not seek federal takeover of the Project in the
manner permitted under the FPA, but rather takeover by the State, an outcome sanctioned
neither by statute nor precedent, and wholly without legal merit. In light of such
fundamental legal defects, the Governor’s September 18th Filing fails on a number of
levels for multiple reasons. APGI respectfully submits that the Commission should deny
the Governor’s motions and expeditiously proceed to issue a new license to APGI for the
Yadkin Project as urged in previous APGI filings in this docket.* Specifically, the

Governor’s motions should be rejected because they are (1) a violation of the terms under

2 16 U.S.C. § 807.

3 Final Environmental Impact Statement for the Yadkin and Yadkin-Pee Dee River Projects, Project

Nos. 2197-073, 2206-030 (Apr. 18, 2008).

4 See, e.¢., Response of Alcoa Power Generating Inc. to Stanly County’s Filing of Order Issued by

North Carolina Administrative Law Judge Granting Stay of Section 401 Certification, Docket No. P-2197-
073 (June 10, 2009); Petition for Declaratory Order and For Exemption In Lieu of Filing Fee of Alcoa
Power Generating, Inc., Docket No. P-2197-096 (Sept. 17, 2009).



which the Governor gained party status and thus, an impermissible collateral attack on
the Commission’s order granting party status to the Governor; (2) contrary to the intent
and basic construction of the FPA with respect to federal takeover of hydroelectric
projects and license competition; (3) untimely requests under the FPA and the
Commission’s regulations issued thereunder; and (4) otherwise without merit because the
reasons advanced by the Governor to justify her extraordinary requests are factually
inaccurate and/or irrelevant to the Commission’s decision in this proceeding.

The Governor’s September 18th Filing contains numerous mischaracterizations of
fact and law. To maintain the focus of this document, APGI will not attempt to address
each of the September 18th Filing’s mischaracterizations herein and thus will limit this
Answer to respond to the most egregious arguments and allegations raised by the
Governor. In so doing, APGI specifically denies the facts and/or legal arguments in the
Governor’s September 18th Filing that are not explicitly addressed herein.

l. THE SEPTEMBER 18TH FILING SHOULD BE REJECTED AS A
COLLATERAL ATTACK ON THE COMMISSION’S APRIL 17, 2009
NOTICE GRANTING LATE INTERVENTION

In her September 18th Filing, the Governor has collaterally attacked the order
under which the Commission granted the Governor party status. On April 1, 2009, after
years of involvement in this proceeding by the North Carolina Department of
Environment and Natural Resources (“DENR”), which includes the Divisions of Water
Quality, Water Resources, and Parks and Recreation, and the North Carolina Wildlife

Resources Commission,” nearly three years after APGI filed its application for a new

license for the Project and over two years after the February 26, 2007 deadline for

> DENR is, of course, an agency within the executive branch of the North Carolina government

whose Secretary is appointed by, and serves at the pleasure of, the Governor.



interventions,® the Governor, purporting to act on behalf of the State of North Carolina,
submitted a motion to intervene out of time in this relicensing proceeding.” On April 17,
2009, the Commission granted the Governor’s intervention subject to the Commission’s
rules and regulations.? On the subject of late interventions, Rule 214(d) of the
Commission’s Rules of Practice and Procedure specifies, among other things, that (i)
“[e]xcept as otherwise ordered, a grant of an untimely motion to intervene must not be a
basis for delaying or deferring any procedural schedule established prior to the grant of
that motion”;® and (ii) “[e]xcept as otherwise ordered, a late intervener must accept the
record of the proceeding as the record was developed prior to the late intervention.”°
The Commission’s April 17th Notice expressly referenced the Commission’s regulations
and contained no language that would limit their application to the Governor’s Motion to
Intervene. Thus, the grant of the Governor’s Motion to Intervene was expressly
conditioned upon the Governor accepting both the procedural schedule and the record of
the proceeding as it had been developed as of April 17, 2009.

The Governor did not seek clarification or rehearing of the limitations on the

terms of her intervention, as set forth in the April 17th Notice. Because of her failure to

6 Notice of Application for Accepted Filing and Soliciting Motions to Intervene and Protests,

Docket Nos. P-2197-073, et. al. (Dec. 28, 2006).

! Motion to Intervene Out of Time by the State of North Carolina, By and Through Governor

Beverly Eaves Perdue, and Motion for an Emergency Hearing on the State’s Motion to Intervene, Docket
No. P-2197-073 (Apr. 1, 2009) (“Motion to Intervene”). On April 15, 2009, APGI opposed the Governor’s
intervention arguing that the Commission should deny the intervention because: (1) the intervention is
unnecessary and duplicative because the State already was a party to the proceeding through the 2007
intervention of the DENR, part of the executive branch of the North Carolina state government, which the
Governor heads; and (2) the motion to intervene did not meet the Commission’s standards for granting
interventions out of time. See Response of Alcoa Power Generating Inc. to Motion to Intervene Out of
Time by the State of North Carolina, By and Through Governor Beverly Eaves Perdue, and Motion for an
Emergency Hearing on the State’s Motion to Intervene, Docket No. P-2197-073 (Apr. 15, 2009).

8 Notice Granting Late Intervention, Docket No. P-2197-073 (Apr. 17, 2009) (“April 17th Notice”).
o 18 C.F. R. § 385.214(d)(2) (2008).
10 18 C.F.R. § 385.214(d)(3)(ii).



take this step, the April 17th Notice is now the law of the case, and the Governor has
forfeited any right to challenge the terms upon which she was permitted late intervention.
Because the September 18th Filing represents an attempt to have the Commission
reconsider the determinations regarding the procedural schedule and the record that were
inherent in the April 17th Notice, the Governor’s pleading constitutes a collateral attack
upon the April 17th Notice, tantamount to a late-filed request for rehearing. The
Commission has consistently rejected such collateral attacks disguised as motions.** The
various requests for Commission action set forth in the Governor’s September 18th Filing
fall squarely within this precedent and must be rejected on that ground alone.

In her September 18th Filing, the Governor ignored the limitations on her
participation, essentially seeking to reopen the record to consider issues for which time
has passed and to supplement the record with information, to the extent that such
information could have any bearing on issues under the FPA, which should have been
submitted earlier in the proceeding. Specifically, as explained in greater detail in Section
111 below, the Commission’s rules require that recommendations for federal takeover of a
project must be filed no later than the end of the comment period specified in a notice of
application for a new license.*? FERC issued the notice of APGI’s application in this

proceeding on May 10, 2006, setting forth a period for comments ending on June 25,

1 See, e.g., KeySpan-Ravenswood, Inc. v. N.Y. Indep. Sys. Operator, 107 FERC {61,142, at P 22
(2004) (“Collateral attacks on final orders and relitigation of applicable precedent by parties that were
active in the earlier cases thwart the finality and repose that are essential to administrative (and judicial)
efficiency; for these reasons, collateral attacks and relitigation are strongly discouraged.”) (citing
University of Tennessee v. Elliot , 478 U.S. 788, 797-99 (1986); United States v. Utah Constr. & Mining
Co., 384 U.S. 394, 421-22 (1966); Nasem v. Brown, 585 F.2d 801, 806 (D.C. Cir. 1979)); AES Somerset,
LLC v. Niagara Mohawk Power Corp., 110 FERC { 61,032, at P 28 (2005); Nine Mile Point Nuclear
Station, LLC v. Niagara Mohawk Power Corp., 110 FERC { 61,033, at P 23 (2005); Niagara Mohawk
Power Corp. v. Huntley Power, LLC, 111 FERC 1 61,120, at P 19 (2005).

12 18 C.F.R. § 16.14(a)(1)(i).



2006."* No takeover recommendations were filed at that time. Additionally, FERC Staff
noted in its scoping document later that year:
We do not consider federal takeover to be a reasonable alternative for the
Yadkin and Yadkin-Pee Dee projects. Federal takeover of the projects
would require congressional approval. While that fact alone would not
preclude further consideration of this alternative, there is currently no
evidence showing that a federal takeover should be recommended to
Congress. No party has suggested that federal takeover would be
appropriate, and no federal agency has expressed interest in operating the
; 14
projects.
Moreover, in the FEIS issued in April 2008, FERC Staff reiterated its conclusion that
federal takeover was not a reasonable alternative and that “there is currently no evidence
showing that a federal takeover should be recommended to Congress.”*® Thus, at the
time the Governor intervened in the preceding it was established in the record that federal
takeover was not a reasonable alternative.
The April 17th Notice conditioned the Governor’s participation as a late
intervenor in this case to accepting the procedural status as well as the record as it existed
prior to the Governor’s intervention. Consistent with the April 17th Notice, the Governor

thus cannot now argue for, and submit additional evidence in support of, federal

takeover.'® For the same reasons, neither can the Governor argue that the Commission

B See Alcoa Power Generating Inc., Notice of Application Tendered for Filing with the

Commission, Soliciting Additional Study Requests, and Establishing Procedural Schedule for Licensing
and Deadline for Submission of Final Amendments, Docket No. P-2197-073 (May 10, 2006).

u FERC Scoping Document 1, Yadkin Hydroelectric Project, Project No. 2197-073, Yadkin-Pee
Dee River Hydroelectric Project, Project No. 2206-030, Docket Nos. P-2197-073, et al., at 25 (Dec. 21,
2006).

1 Final Environmental Impact Statement for the Yadkin and Yadkin-Pee Dee River Projects, Project

Nos. 2197-073, 2206-030, at p. 35.

16 See, e.¢., Trans Alaska Pipeline System v. Amerada Hess Pipeline Corp., Opinion No. 481, 113

FERC 161,062, at PP 44-45 (2005) (rejecting a late intervener’s attempt to submit new evidence or
proposals that were not introduced or fully considered at a hearing before an ALJ because, under Rule 214,
a late intervener must accept the record as developed prior to the late intervention).



must supplement the FEIS with any additional information or to consider a takeover
alternative.

The Governor had ample opportunity under the Commission’s procedural
schedule in this relicensing proceeding to timely intervene and request that the
Commission consider her issues. As APGI pointed out in its opposition to the
Governor’s intervention, the State, through DENR, was an active participant throughout
the Yadkin Project relicensing proceeding (beginning with APGI’s submission of its
Notice of Intent and continuing through the issuance of the FEIS) and thus, could have
addressed the concerns raised in the Governor’s September 18th Filing at the appropriate
time."” Significantly, however, the State, through DENR, did not advocate for federal
takeover; rather, DENR supported the issuance of a new license to APGIl. DENR is a
party to the Relicensing Settlement Agreement (“RSA”) and twice granted APGI a water
quality certification for the Project under Section 401 of the Clean Water Act.*®

Accordingly, the Commission should reject the September 18th Filing as a
collateral attack upon and prohibited by the April 17th Notice.

. THE SEPTEMBER 18TH FILING SHOULD BE REJECTED
BECAUSE IT IS CONTRARY TO THE INTENT AND BASIC
CONSTRUCTION OF THE FPA WITH RESPECT TO FEDERAL
TAKOVER OF HYDROELECTRIC PROJECTS AND LICENSE
COMPETITION

Even if not rejected as a violation of the conditions of the Governor’s party status,

the Governor’s extraordinary request that the Commission recommend that Congress

o Under North Carolina law, when an agency of the State acts (or does not act) within its official

capacity, it is acting on behalf of the State. See Fabrikat v. Currituck County, 621 S.E.2d 19, 26 (N.C. Ct.
App. 2005).

18 The Governor has yet to adequately explain to this Commission or APGI why her position differs

from that of DENR, the state administrative agency with the technical expertise to study environmental
issues, including water quality and water resource issues, and the head of which serves at the pleasure of
the Governor.



takeover the Project with the intention of transferring it to the State should be rejected as
having no basis in, and contrary to, the federal takeover and license competition
provisions of the FPA. Fundamentally, the Governor is requesting that the Commission
recommend federal takeover solely for the benefit of a state interest. As explained
below, however, Sections 7(c) and 14 of the FPA™ do not authorize the Commission to
recommend that Congress take over a FERC-licensed hydroelectric project with the
intention of transferring that project to a state. Rather, it is apparent from the legislative
history and basic construction of the FPA that the federal takeover provisions in the
statute were designed to allow for the federal government to take over a hydroelectric
project for its own use, not for the use of a state government.”® Significantly, from a
statutory construction perspective, the FPA specifically provides states with other
mechanisms for obtaining a license for a project upon relicensing, namely, that a state
may (1) file a competing license application under Section 15 of the FPA,% or (2)
exercise its right “to take over, maintain, and operate any project licensed under this
chapter at any time by condemnation proceedings upon payment of just compensation.”??
The Governor is thus proposing a novel interpretation that would circumvent these

provisions, permitting a state to avoid competing for a license or exercising its

condemnation rights, with its attendant requirement for “just compensation.”

19 16 U.S.C. §8 800(c), 807.

20 This appears to be the first time that a state has petitioned the Commission to recommend federal

takeover solely for the benefit of a state interest. Further, because the Commission has never recommended
federal takeover and Congress appears never to have considered the exercise of its takeover rights, there
exists no case law on point and virtually none that discusses the intricacies of federal takeover under
section 14 on which to rely. There are only isolated court decisions discussing the FPA’s takeover
provisions in dicta, none of which examines the issue of a federal takeover for the benefit of a state.

2 16 U.S.C. § 808.
2 16 U.S.C. § 807(a).



Congress only considers federal takeover under Section 14(a) of the FPA if the
Commission, in the course of the relicensing proceeding, makes an affirmative
recommendation under Section 7(c) of the FPA, after notice and opportunity for hearing,
for federal takeover.?® Although the FPA does not explicitly prescribe what Congress
may do with a project after takeover®* or elaborate on the standards under which FERC
may recommend federal takeover,? there is nothing in the legislative history of the FPA
or the cases that construe it that would indicate that the federal takeover provisions of the
FPA could be interpreted to authorize the Commission to recommend to Congress that
the United States exercise its takeover authority for the purpose of transferring a project
to a state.

To the contrary, the legislative history suggests that the intent of the federal
takeover provision was to enable the federal government to take over a project for a
specific federal governmental purpose. The federal takeover provision was included in
the FPA to balance the incentive provided to private investment to invest in hydroelectric

facilities with the protection of the public interest in these natural resources.® The

2 16 U.S.C. § 800. See H.R. Rep. No. 90-1643 (1968), reprinted in 1968 U.S.C.C.A.N. 3081.

24 Section 14(a) only provides that the “United States shall have the right upon or after the expiration

of any license to take over and thereafter to maintain and operate any project...or the right to take over
upon mutual agreement with the licensee all property owned and held by the licensee then valuable and
serviceable in the development, transmission, or distribution of power....” 16 U.S.C. § 807(a). The FPA
does not specify how the federal government must use the project following takeover.

2 Section 7(c) merely states that the Commission may recommend federal takeover if it “determines

that the United States should exercise its right upon or after the expiration of any license to take over any
project or projects for public purposes.” 16 U.S.C. § 800 (c) (emphasis added). The FPA does not define
“public purposes” and there is no case law that provides any more explicit standards for Commission
action.

2% See e.g., Comments of Senator Small, 58 .S. Rep. No. 2018-40 (XXXX) (Conf. Rep.) (this bill
was predicated upon the theory that it would invite private capital through the agencies of individuals and
corporations and municipalities and other state agencies to develop water power and that it is expected that
capital will respond to this invitation and that water power will be developed); Comments of Senator
Shields, 56 S. Rep. No. 225-230, at 230 (XXXX) (Conf. Rep.) (stating that “the capital to open these rivers
for transportation and develop and utilize this energy can be obtained by reopening the present prohibitory



underlying policy determination appears to have been that Congress believed that while
private ownership was needed to develop the hydroelectric power, the natural resources
used in the production of water power belong to the public and the Congress acts as a
trustee for the public.”’

Congress contemplated that it might desire to takeover a project for any number
of reasons. O.C. Merrill - who is recognized as one of the leading draftsmen, authorities
and participants in the legislative process culminating in the 1920 Act?® and who later
became the first Executive Secretary of the Federal Power Commission - clarified that the
federal takeover provision permitted the United States to take over the project for any
number of reasons provided that project was taken for some federal governmental
purpose.?’ Mr. Merrill stressed that the purpose of the takeover provision is to allow the
federal government to takeover the project for “its own use.” Specifically, he explained
to Congress that at the expiration of the license:

[t]he Government will do one of three things. If it is not satisfied with the

operations of the existing licensee and does not believe it can get

satisfactory operations from the existing licensee for a new period, it can

issue a license to somebody else. If it does not, it can do one of two

things. It can either issue a new license to the existing licensee, or it can

take over the property for its own use. It will not take over the property
for its own use unless it needs it for its own use.*

statutes and enacting proper laws which will safeguard and protect the property of the investors, at the same
time affording ample protection to the rights of the people in these great natural resources™); Comments of
Representative Ferris, 58 S. Rep. No. 1931-40 (XXXX) (Conf. Rep.) (stating, in regards to the importance
of the takeover provision that “the Congress should at all time be very careful - yea, more than careful —
that they do not allow the people to be saddled with a corporation control of this natural monopoly, with
such provisions so difficult to understand that we can never get the property away from those who are now
permitted to have it under license™).

2 See, e.g., Comments of Mr. Lenroot, 59 S. Rep. No. 1100-95, at 1103 (XXXX) (Conf. Rep.).
2 See Pac. Power and Light Co., 23 FERC { 63,037, at 65,121 (1983).

2 Hearings Before the Committee on Water Power of the House of Representatives, 65th Cong. 2d.

Sess., 104, 106 (Mar. 18 -May 15, 1918).
%0 Id. at 106 (emphasis added).
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These statements suggest that the federal government’s right to takeover a project is
limited to circumstances where the federal government will use the project for its own
purposes (i.e., not transfer to a state or private entity as a new licensee, which have the
right to compete for the license in the Commission’s relicensing proceeding).

This interpretation of the FPA is not only consistent with the legislative history of
the FPA but also evident in the basic construction of the statute. The FPA specifically
provides mechanisms for states to obtain a license for an existing hydroelectric project.
Under Section 15 of the FPA and the Commission’s regulations thereunder, a state,
municipality or a private entity may compete for a new license for a project by submitting
an application for a new license within the appropriate timeframe.®* In addition, Section
14(a) reserves the right of a state to condemn a project at any time in exchange for “just
compensation” to the licensee.®® Given these explicit mechanisms for a state to obtain a
license for a project, there is no basis to infer that the federal takeover provisions were
intended to be, nor could they be, used to benefit a state interest. The license competition
and condemnation provisions would lose much if not most of their meaning if states
could circumvent these mechanisms and take advantage of the federal takeover
provisions.®® If Congress wanted to provide states a mechanism comparable to that of
federal takeover, it would have done so explicitly; instead, Congress required states, like

private entities, to compete for a new license.

3 16 U.S.C. § 808.

% 16 U.S.C. § 807(a).

s In 1986, Congress amended Section 15 of the FPA to clarify the existing licensee’s right to renew

its license if confronted with a competing application, and to provide a framework for competing
applications. A state should not be able to circumvent that section through misusing the federal
government’s takeover authority.

11



Furthermore, Section 14(b) of FPA explicitly provides federal departments or
agencies the right, in the course of a relicensing proceeding at the Commission, to timely
request that the Commission make a Section 7(c) takeover recommendation to
Congress.®* Section 14(b) also provides that if the Commission decides against such a
recommendation, the federal department or agency may stay any new license issued by
the Commission for up to two years so as to provide that federal department agency an
opportunity to present its takeover case to Congress. Pertinently, no such right is
provided to states in the FPA, which is yet another demonstration that the federal
takeover provisions of the FPA were designed exclusively for the benefit of federal, not
state, interests.

In sum, the legislative history and structure of the FPA demonstrate that it cannot
be reasonably interpreted to permit federal takeover of a project in order to transfer it to a
state. The Governor’s September 18th Filing urges upon the Commission a course of
action beyond what the law allows and which would result in an unlawful taking of
APGI’s property.

I11.  THE GOVERNOR’S SEPTEMBER 18TH FILING’S REQUEST FOR
CONSIDERATION OF FEDERAL TAKEOVER IS UNTIMELY

Regardless of whether it is a collateral attack on the law of the case, and whether
the interpretation of the FPA takeover provisions urged by the Governor is consistent
with the statute, the Governor’s request should be denied because the time for requesting
that the Commission recommend federal takeover under Section 7(c) has lapsed. The
Governor’s assertions notwithstanding, the Commission’s Section 7(c) authority must be

interpreted consistent with the other provisions of the FPA that address federal takeover.

i 16 U.S.C. § 807(b).
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Those provision’s contemplate a procedure that the Commission has already undertaken
and completed, and thus is now the law of the case.

Section 14(a) provides that Congress may exercise its right to takeover a
hydroelectric project, upon two years notice, following a Commission recommendation
that the United States takeover such project.*® The statutory authority for the
Commission to consider federal takeover during a relicensing proceeding and recommend
such action is provided in Sections 7(c) and 14(b) of the FPA. Section 14(b) provides:

In any relicensing proceeding before the Commission any Federal
department or agency may timely recommend, pursuant to such rules as
the Commission shall prescribe, that the United States exercise its right to
takeover any project or projects. Thereafter, the Commission, if it does
not itself recommend such action pursuant to the provisions of section
800(c) of this title, shall upon motion of such department or agency stay
the effective date of any order issuing a license, except an order issuing an
annual license in accordance with the proviso of section 808(a) of this
title, for two years after the date of issuance of such order, after which
period the stay shall terminate, unless terminated earlier upon motion of
the department or agency requesting the stay or by action of Congress.*

Section 7(c) provides:

Whenever, after notice and opportunity for hearing, the Commission
determines that the United States should exercise its right upon or after the
expiration of any license to take over any project or projects for public
purposes, the Commission shall not issue a new license to the original
licensee or to a new licensee but shall submit its recommendation to
Congress together with such information as it may consider appropriate.®’

Thus, on its face, the FPA contemplates a two-step process for recommending

federal takeover. First, if a federal department or agency, such as the United States

® 16 U.S.C. § 807(a).
% 16 U.S.C. § 807(b) (emphasis added).
3 16 U.S.C. § 800(c).
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Department of the Interior or this Commission,® considers it necessary that the United
States take over a particular hydroelectric project, that agency would, under Section
14(b), make a “timely” recommendation in the relevant relicensing proceeding. Under
the Commission’s regulations, for that recommendation to be “timely,” the
recommendation must be made no earlier than five years before the license expires and
no later than the end of the comment period specified by the Commission in a notice of
application for a new license.** Second, only after a federal department or agency makes
a takeover recommendation in a relicensing proceeding may the Commission recommend
such action to Congress pursuant to Section 7(c), if the Commission determines, after
notice and opportunity for hearing, that that the United States should exercise its right to
takeover the project for public purposes.* If, on the other hand, the Commission does
not recommend such action under Section 7(c), a federal department agency, pursuant to
Section 14(b), may request a two year stay of any Commission license issued in the
proceeding so as to provide that department or agency time to present its case directly to

Congress.** As discussed above, notably absent from the FPA is a mechanism for states,

% Under the plain language of Section 14(b), the phrase “any federal department or agency”

necessarily would include FERC as there is no exclusionary language (i.e., the provision does not state any
federal department or agency “other than the Commission”) and FERC is a federal agency. Section 14(b)
therefore provides that FERC along with any other federal department or agency may timely recommend
federal takeover in a relicensing proceeding.

% 18 C.F.R. § 16.14 (2008).

40 16 U.S.C. § 800(c). Section 7(c) does not expressly limit the time in which the Commission must

consider a federal takeover recommendation submitted under Section 14(b) nor does it require that FERC
make its recommendation to Congress by any particular point in a relicensing proceeding. However,
Section 7(c) is only triggered by a recommendation made in a relicensing proceeding under Section 14(b)
and does not represent an independent opportunity for FERC to propose federal takeover at any point in a
relicensing proceeding. It would be incongruous to read the FPA to restrict the timing of FERC’s
recommendation to a specific period in its relicensing proceeding in one provision (Section 14(b)), while,
in another provision (Section 7(c)), provide the Commission the authority to recommend such action at any
point in a relicensing proceeding.

4 16 U.S.C. § 807(b). See also H.R. Rep. No. 90-1643 (1968), reprinted in 1968 U.S.C.C.AN.
3081, 3089.
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municipalities or private entities to submit formal federal takeover recommendations to
the Commission in a relicensing proceeding.*

For the Yadkin Project relicensing proceeding, federal takeover recommendations
under Section 14(b) of the FPA and Section 16.14 of the Commission’s regulations were
due by June 25, 2006, the comment date set forth in FERC’s notice of APGI’s
application. None of the Commission, its staff or any other federal department or agency
made such a recommendation at that time; instead, as noted above, the Commission
determined that “there is currently no evidence showing that a federal takeover should be
recommended to Congress.”* Not until almost three years after the deadline for federal
department or agency takeover recommendations did the Governor file her takeover
request with the Commission.

Accordingly, the deadline for requests that the Commission recommend federal
takeover has passed and the Governor’s request to consider the issue, as set forth in the
September 18th Filing, is untimely. To find otherwise would be contrary to the
framework set forth in the FPA, specifically the timeliness requirement in Section 14(b).
It would be incongruous to interpret the regulations to require federal departments and
agencies to submit recommendations by a specified time while the State - for whom the
FPA does not even provide a mechanism to file formal takeover recommendations in
relicensing proceedings — under the Governor’s creative but illogical interpretation, might

submit a request for takeover at any point in the relicensing proceeding, essentially

42 As discussed above, this absence conforms to the intent and structure of the FPA, which

contemplates federal takeover as a mechanism to provide the federal government the ability to takeover a
project for federal governmental purposes, not for state purposes. Accordingly, the FPA only provides a
procedural mechanism for federal departments or agencies to recommend federal takeover.

3 Final Environmental Impact Statement for the Yadkin and Yadkin-Pee Dee River Projects at p. 35.
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allowing the State to control the timing of relicensing proceedings. Further, the
legislative history to the 1968 amendments indicates that the purpose of the amendments
were to provide for a more “efficient and effective” method for considering federal
takeover within the Commission’s relicensing proceeding.** It seems contrary to this
intent and the detailed time frames set forth in the Commission’s relicensing procedures
for other matters (such as orderly compliance with NEPA), to interpret the FPA to allow
for states to recommend federal takeover at any point in a relicensing proceeding when
the unambiguous legislative history of the 1968 amendments demonstrates that Congress
required federal departments and agencies to file recommendations by a certain point in
the relicensing proceeding in order to create a more efficient resolution of takeover
issues. If a federal agency filed a recommendation at the time the Governor made her
September 18th Filing, the Commission would be required to reject the proposal as

untimely. The Governor’s proposals in that regard must meet a similar fate.

“ See H.R. Rep. No. 90-1643 (168), reprinted in 1968 U.S.C.C.A.N. 3081, 3083 (“The bill
establishes a more efficient and effective procedure (1) for making a determination as to whether certain
hydroelectric power projects licensed under part | of the Federal Power Act should, upon expiration of the
license be relicensed (either to the original licensee or another entity) or taken over by the United States,
and (2) for effectuating that determination™). Prior to the 1968 amendments to the FPA, the process for
federal takeover under the statute was as follows: Five years before the expiration of a project license, the
Commission would solicit the views of the licensee concerning its plans for future development and the
views on takeover or relicensing of those federal and state agencies which may have a direct interest in the
project. 1d. Two years before a license was to expire, the Commission (at that time the Federal Power
Commission) would forward these submissions to Congress, together with its recommendations, based on
its preliminary investigation, as to whether the project should be taken over by the United States. Id. Thus,
Congress had to make a takeover decision for every project subject to relicensing. The Commission only
proceeded with the relicensing when Congress decided not to takeover the project.

In 1968, in order to make the relicensing process more efficient, Congress revised the statute to
permit the Commission to consider takeover in the context of its relicensing proceedings. Id. Under the
current version of the statutory provisions relating to takeover — virtually unchanged from 1968 - the
Commission, with “timely” recommendations from federal agencies and comments of other interested
parties, makes the initial determination on takeover, essentially acting as a screening agent for Congress.
Congress becomes involved only if the Commission, in the course of the relicensing proceeding, makes an
affirmative recommendation, after notice and opportunity for hearing, for takeover.
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To interpret the FPA otherwise is contrary to the basic structure of the FPA and
the purpose of the 1968 amendment to provide for the more timely and efficient
consideration of federal takeover. The Commission should therefore find that it is
foreclosed from considering the Governor’s proposal at this point in the relicensing
proceeding for the Project and, if it is not denied on other grounds, deny the Governor’s
takeover request as untimely.

IV. THE GOVERNOR’S SEPTEMBER 18TH FILING SHOULD BE
REJECTED BECAUSE THE REASONS ADVANCED BY THE
GOVERNOR IN AN EFFORT TO CONVINCE THE COMMISSION
TO DENY APGI A NEW LICENSE LACK LEGAL MERIT AND ARE
FACTUALLY INACCURATE

The Governor argues throughout her motion that “by virtue of its own conduct as
a licensee and a statutory public steward, Alcoa® has effectively disqualified itself as a
legitimate candidate for a second 50-year license. . .”*® The principal arguments
marshaled by the Governor in support of this conclusion are that:

1) Alcoa, as APGI’s corporate parent, failed to “create and maintain” 1,000
jobs during the period of the original license, and that APGI’s application

for a new license fails to include any proposal designed to restore those

1,000 jobs or confer some other “comparable” economic benefit;*’

o One of the fundamental factual errors of the September 18th Filing is its attempt to conflate APGI

and its corporate parent, Alcoa, Inc. (“Alcoa”), apparently in some misguided attempt to hold APGI
“accountable” for the purported misdeeds of its parent corporation. As the Commission knows, however, it
is APGI, and not Alcoa, that is the licensee of the Project and the sole applicant for a new project license.
As a result, the Governor’s allegations in that respect not only disregard well settled principles of corporate
law, but are also rendered irrelevant to the Commission’s consideration of APGI’s relicensing application.
Nonetheless, in this Answer APGI attempts to respond to those arguments put forth by the Governor that
may be reasonably read to be directed to APGI, and not Alcoa.

46 September 18th Filing at 37.
4 Id. at 3.
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2) APGI has failed to fulfill its “unspoken promise” to be a good steward of
the Yadkin River;*® and

3) the State requires more “meaningful control” over the flows of the Yadkin
River in order to manage it in the “public interest.”*

As demonstrated below, each of these contentions are factually inaccurate, are wholly

without relevance under the FPA, or both.

First, the Governor’s claim of failure to create local jobs represents an attempt to
evaluate APGI’s relicensing application against standards that simply do not appear in the
FPA. Rather, through Section 15(a)(2) of the FPA, Congress directed the Commission to
issue a new license for an existing project to “the applicant having the final proposal
which the Commission determines is best adapted to serve the public interest,” to be
determined upon the Commission’s consideration of each of a range of enumerated
factors, including that the applicant:

1) can comply with the terms and conditions of a new license;

2) can manage and operate the project safely;

3) can operate the project to provide efficient and reliable service;
4) can demonstrate its need for project power;

5) has adequate existing and proposed transmission facilities;

6) will operate and maintain the project in a cost-effective manner; and

7) such other factors as the Commission may deem relevant.>

8 Id at 33.
“ Id. at 35.
%0 16 U.S.C. § 808(a)(2); see, e.g., Nantahala Power and Light, 98 FERC 1 62,214 (2002), and Pac.

Gas and Elec. Co., 127 FERC 1 62,070 (2009).
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Where, as here, application is made by an existing licensee, the Commission also must
take into consideration the licensee’s record of compliance with the terms and conditions
of the existing license, and actions taken by the licensee related to the project that affect
the public.>

As is evident from the plain terms of the FPA, there simply is no requirement
under the FPA that a licensee provide local employment through the electricity to be
generated by a federally licensed hydroelectric project. Significantly, the Governor
offers no legal support for her erroneous proposition that the failure to include any such
proposal (or equivalent economic benefit) in an application for a license “effectively
disqualifies” an applicant. To the extent that the Governor is attempting to squeeze her
far-flung allegations into the more general, “catch all” considerations enumerated above,
those too fail to establish any basis upon which the Commission may deny APGI’s
application for a new license. In particular, the decision to suspend operations at the
Badin Smelter, cited so frequently throughout the September 18th Filing, was made by
Alcoa, not APGI, and thus bears no relevance whatsoever to the Commission’s
consideration of APGI’s pending application and its fitness as a licensee under a new
project license.

Second, the Governor’s allegations that APGI has failed to be a good steward of
the Yadkin River simply are not true. Specifically, the Governor’s assertion that the
presence of polychlorinated biphenyls (“PCBs”) and other contaminants in the sediments
of the Narrows Reservoir is somehow indicative of APGI’s failings as a public steward

are wholly without merit. The Affidavit of Dr. David Glaser, Attachment A hereto,

51 16 U.S.C. § 808(a)(3).
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provides a brief explanation of the background, issues and concerns relating to the
Governor’s allegations of PCB contamination in the Yadkin Project’s Narrows Reservoir.
PCBs are ubiquitous throughout the environment. Widely used in industry across
the United States and around the world between the 1930’s and the 1970’s, PCBs may be
found in virtually every aspect of modern life.>> As explained by the federal Agency for
Toxic Substances and Disease Registry (“ATSDR”) in its most recent Toxicological

Profile for Polychlorinated Biphenyls (PCBs):

Once in the environment, PCBs do not readily break down
and therefore may remain for very long periods of time.
They can easily cycle between air, water, and soil. For
example, PCBs can enter the air by evaporation from both
soil and water. In air, PCBs can be carried long distances
and have been found in snow and sea water in areas far
away from where they were released into the environment,
such as in the arctic. As a consequence, PCBs are found all
over the world.>®

Due to these properties of PCBs, large watersheds that are home to industrialized areas —
a description applicable to the Yadkin-Pee Dee watershed both upstream and downstream
of the Project — are also known to function as “sinks” for PCBs released to the
environment from a variety of historical sources. It should come as no surprise then that
PCBs have been detected in fish on the Yadkin watershed for many years.>* PCBs have
been detected in water, sediment, and fish tissue samples elsewhere in the Yadkin River
basin, including areas upstream of Narrows Reservoir.> In fact, the U.S. Environmental

Protection Agency (“EPA?”), as part of the National Lake Fish Tissue Study, analyzed for

52 Agency for Toxic Substances and Disease Registry, Toxicological Profile for Polychlorinated

Biphenyls at 15 (Nov. 2000), available at http://www.atsdr.cdc.gov/toxprofiles/tp17.html (“ATSDR
Report™).

> ATSDR Report at 2-3.
54 See Glaser Aff. § 13, October 5, 2009.
% Glaser Aff. 11 13-16.
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PCBs in fish tissue samples collected from seven North Carolina lakes, not including
Badin Lake.”® The levels of PCBs detected by EPA in fish tissue in the seven North
Carolina lakes are similar to those levels identified recently in fish caught in the Narrows
Reservoir.”’

Thus, the allegations in the Governor’s September 18th Filing that APGI’s fitness
as a licensee can be determined by the mere presence of PCBs either in river sediments or
suspended in the water column of industrialized watersheds like the Yadkin-Pee Dee
River defies logic.™

Moreover, contrary to the bleak picture sought to be painted by the Governor in
her filing, the reality is that water quality data collected throughout the relicensing
process and in the existing relicensing record demonstrates that the waters held in the
Project’s reservoirs are entirely consistent with comparable bodies of water located
throughout the State of North Carolina. In fact, earlier this year the State itself (through
its Department of Environment and Natural Resources, Division of Water Quality
(“DWQ™)), when confronted with the same factual allegations of Dr. Rodgers regarding
PCB and PAH contamination set forth in the Governor’s September 18th Filing,
nonetheless found such allegations unpersuasive and certified that, subject to compliance

with certain enumerated conditions, operation of the Project as proposed under a new

% U.S. Environmental Protection Agency, National Lake Fish Tissue Study, available at

http://www.epa.gov/waterscience/fish/study/.

57 Id. Glaser Aff. 7 12-17.

%8 To the extent the Governor seeks to ascribe to APGI any responsibility for any industrial pollution

located outside the Project boundary or associated with the operation of Alcoa’s Badin smelter, those
allegations also are without merit. At no time has APGI maintained responsibility or operational control
over any aspect of the Badin smelter, including any pollution prevention or waste disposal activities
undertaken in connection with that facility. Accordingly, the presence and subsequent remediation of any
such contamination is not relevant to the Commission’s consideration of APGI’s application for a new
license. Additional factual inaccuracies contained within the Governor’s filing and concerning PCB issues
are addressed in greater detail in Affidavit of Dr. David Glaser, Attachment A hereto.
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license would comply with applicable North Carolina water quality standards.® Dr.
Glaser’s Affidavit provides an analysis of Dr. Rodgers’ allegations, and raises serious
scientific questions regarding his conclusions.®

The Governor’s September 18th Filing also claims that APGI’s actions with
respect to dissolved oxygen (“DO”) remediation and the issuance of a fish consumption
advisory regarding bass and catfish in Narrows Reservoir were inconsistent with its
obligations as a licensee.®* As demonstrated in the Affidavit of Gene Ellis, Attachment B
hereto, neither claim has merit.®> APGI agreed to DO enhancement as part of its program
of refurbishments/upgrades of the Yadkin Project turbines under its original license, and
has agreed to continue with those refurbishments/upgrades on an accelerated schedule
under its new license. These measures are included as part of the February 2007

Relicensing Settlement Agreement pending before the Commission in this proceeding.®

> N.C. Dep’t of Environment and Natural Res., Division of Water Quality, N.C. 401 Water Quality
Certification No. 003173 (May 7, 2009), available at
http://h20.enr.state.nc.us/admin/pubinfo/documents/401CertificationFinalMay72009.pdf (the “May 7th
Certification”). APGI recently filed with the Commission a Petition for Declaratory Order asserting that,
by the very terms of the certification itself, the DWQ failed to comply with the time limitations applicable
to the section 401 water quality certification process and, as a result, effectively waived its right to
certification. Petition for Declaratory Order and For Exemption in Lieu of Filing of Alcoa Power
Generating Inc., Docket No. P-2197-096 (Sept. 17, 2009). In that filing APGI raised no objections to any
factual conclusions reached by DWQ in issuing the certification nor any substantive objections to the
conditions sought to be imposed on the operation of the Project under a resulting new license.

60 Glaser Aff. 11 18-21. The United States Supreme Court has made it clear that all scientific
opinion evidence (such as that offered by Dr. Rodgers) must meet the admissibility standards articulated in
Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993), and its progeny (most notably,
General Elec. Co. v. Joiner, 522 U.S. 136, 118 S.Ct. 512 (1997) and Kumho Tire Co. v. Carmichael, 526
U.S. 137 (1999)). Those standards require, among other things, that admissible scientific opinions be based
on a reliable, testable methodology utilizing empirical evidence shown to be reliable and which “fits” the
conclusion the expert advances — with a strong preference for peer reviewed data (or at least, data and
conclusions provided with sufficient openness to permit peer review). Based upon information made
available, it is questionable whether Dr. Rodgers’ analysis could survive a Daubert challenge.

61 September 18th Filing at 17-21, 33-34.

62 Ellis Aff. | 3, October 5, 2009.

63 The Governor attempts to place great significance upon the fact that APGI chose to postpone the

installation of various upgrades and other equipment approved by the Commission near the end of the term
of the Project’s original license that would, among other things, further improve DO levels in certain
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The Governor’s allegations regarding APGI’s conduct with respect to the posting
of fish consumption advisory signs around Narrows Reservoir (also sometimes referred
to as “Badin Lake”) are likewise inconsistent with the facts. As Mr. Ellis notes in his
Affidavit, although APGI has challenged the factual and legal basis for the issuance of
the fish consumption advisories by the North Carolina Department of Health, the
company has cooperated fully with the North Carolina authorities in the design and
posting of signs around the reservoir warning of the possible health risks of fish
consumption.®® The entire story of the fish advisory, and APGI’s conduct, was
voluntarily reported to FERC in a filing made several weeks ago after the signs were
posted.®

In sum, there simply is no basis upon which to conclude that APGI has not acted
as a proper steward of the natural resources of the Yadkin Project under the terms of the
existing license, or to infer that it will somehow fail to do so under any new license
issued by the Commission. This fact is further demonstrated by APGI’s established
record of compliance at FERC. Specifically, APGI has a strong record of compliance
with its FERC license, and at times has proactively and voluntarily undertaken to benefit
the public from its stewardship of the project. Examples of APGI’s conduct in this regard
include: (1) APGI’s voluntary development of a Shoreline Management Plan in the 1990s

that became a FERC model for such plans at projects across the country; (2) APGI’s

Project waters. As the Commission knows, APGI had no obligation to make any refurbishments or
upgrades before the end of the original license, but still made investments in the Project in advance of the
issuance of a new license that have already improved DO conditions at the Project. Moreover, as part of its
relicensing proposal APGI has committed to implementing additional DO measures according to an
accelerated schedule. The inaccuracies contained within the Governor’s filing on these points are
addressed more fully in the Affidavit of Gene Ellis (Attachment B hereto).

b4 Ellis Aff. | 4.

6 Letter of Alcoa Power Generating Inc. Regarding Posting of Fish Consumption Advisory, Docket

No. P-2197-073 (Sept. 1, 2009).
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voluntary leadership and cooperation during the drought of 2002, where it used its
storage in the Yadkin Project to help ensure the availability of adequate public drinking
water supplies; and (3) APGI’s voluntary implementation of its Low Inflow Protocol,
developed cooperatively with stakeholders and state and local authorities (based on the
2002 drought experience and relicensing negotiations) during 2008 to coordinate
forward-looking drought remediation measures.®®

Thus, in stark contrast to the invented standards and factual inaccuracies upon
which the Governor’s filing necessarily relies, APGI’s long record as a responsible
licensee, together with the administrative record in this proceeding supporting APGI’s
relicensing proposal now pending before the Commission, establish unequivocally that
APGI’s proposal is by each measure enumerated under the FPA “best adapted to serve
the public interest.” The Governor’s baseless allegations fail to prove otherwise.

Finally, the Governor urges the Commission to deny APGI’s application upon the
basis that the character of North Carolina and the issues facing the State have changed
dramatically since the issuance of the Project’s original license, alleging that “[t]he State
must plan wisely now and secure a greater degree of control over the water supplies
within its borders in order to fulfill its obligation to promote future economic prosperity
and to enhance the quality of the lives of its citizens.”®" Concluding that “the public

1768

interests at stake here are vital ones,”" the Governor’s September 18th Filing argues that

66 Ellis Aff. 1 3(g).
& September 18th Filing at 23.
08 Id.
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the State must find a way to gain control of the Yadkin Project (and the Yadkin Project
alone) and operate it for a “public purpose” in order to serve these vital interests.*

However, regardless of the state’s interest and/or priorities, these claims — and the
Governor’s desire to take over the Yadkin Project as a means of accomplishing her
objectives — simply have nothing to do with the decisions that FERC must make with
regard to issuing a new license for the Yadkin Project. The State of North Carolina could
have offered its own competing license application more than three years ago when it
would have been timely to do so. It chose not to. The State of North Carolina could yet
condemn the Yadkin Project and take it, paying full market value for the project as the
law requires. Thus far it has chosen not to do that as well, but it goes almost without
saying that condemnation by the State will always remain an option. But the claim that
the State needs to take over the Project in order to control the flow and use of water in the
Yadkin River watershed simply is not grounded in the law because it ignores the rights
and authorities already vested in the State and explicitly protected by the FPA.

As noted above, although the Governor urges that the Yadkin Project must be
operated solely for a “public purpose” moving forward, upon a closer examination of the
Governor’s September 18th Filing the precise nature of the public purpose to be pursued
by the State in operating this single project remains unfocused and elusive. For example,
at times the Governor seeks to persuade the Commission that the Project must be
operated with paramount importance placed upon the use and consumption of the actual

water flowing in the Yadkin River.” Yet at other times the Governor clearly

69 Id.

o See, e.¢., September 18th Filing at 4 (stating “it is essential that the State be able to provide

individuals, communities and industries with adequate and dependable supplies of clean consumptive
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contemplates operating the Project to maximize power production in order to generate
significant revenues for a broad array of public programs.”

Despite such lofty, expansive, and often contradictory (even from a purely
operational perspective) aspirations that purportedly serve as the motivation for the
Governor’s motion in this docket, it is striking that the Governor seeks only to take the
Yadkin Project, and has not pursued the recapture of any of the other federally licensed
projects located on the Yadkin-Pee Dee River watershed or any other hydropower
projects in North Carolina. In particular, if the Governor’s claims that the State needs to
take the Project in order to control the flow and use of water in the Yadkin River are to be
taken at face value, it would be reasonable to also expect that State would at a minimum
also be seeking to take over the other licensed project on the Yadkin — Pee Dee
watershed, also presently in relicensing and with two dams and reservoirs below the
Yadkin Project,’? as well as the project on a different watershed which supplies water to
the City of Charlotte.”® Yet the Governor makes clear in her motion that the State has no
intention of pursuing those or any other projects in North Carolina,”* no matter how
integral they might actually be in protecting the “vital” public interests asserted (such as
by coordinating the operation of several projects to increase storage, enhance flows

during periods of drought, etc.).

water.”); see also September 18th Filing at 24 (stating “we are now rapidly approaching the day when
water itself may be more valuable than the electricity that the water can generate.”).

n For example: “a portion of the Yadkin Project’s revenues [would be used] to fund ongoing State

programs directed at enhancing the economic development infrastructure of the Project area, especially the
community college system. ..” September 18th Filing at 38. Still other revenues would, pursuant to the
Governor’s 21st Century Plan, be allocated to fund major maintenance for the Project, as well as fund local
environmental, public health, and recreational programs. Id.

& P-2206, the Yadkin-Pee Dee Project.
s P-2232, the Catawba-Wateree Project.
“ September 18th Filing at 10-11.
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In short, by singling out APGI and the Yadkin Project,” the motivations asserted
by the Governor lack credibility. The State’s “need” to recapture the Project is further
called into question by the fact that, pursuant to Section 27 of the FPA, all of the State’s
sovereign rights with respect to water, including the right to control use and consumption
of water, are explicitly preserved, and FERC licensing of a federal hydroelectric project
can in no way interfere with the State’s exercise of that authority.’

As a result, the State’s arguments regarding its “need” to take over the Yadkin
Project ring hollow and should be disregarded.

V. THE STATE’S MOTION TO COMPEL THE COMMISSION TO
SUPPLEMENT THE FINAL ENVIRONMENTAL IMPACT
STATEMENT SHOULD BE DENIED

Neither the “new alternative” nor the “new information” and “evidence”
presented by the Governor in her September 18th Filing requires the Commission to
prepare a supplemental FEIS pursuant to the National Environmental Policy Act
(“NEPA”).”" As noted above, the FEIS evaluating APGI’s pending application was
completed more than one year ago.”® The FEIS declined to evaluate the federal takeover
alternative in detail, concluding at that time that takeover was not a “reasonable
alternative,” and that “there is currently no evidence showing that a federal takeover

should be recommended to Congress.””® Despite the Governor’s assertions to the

contrary, the statements made in the FEIS remain true today, and there is nothing in

75 September 18th Filing at 35, n.40.
76 16 U.S.C. § 821.
" 42 U.S. 88 4321 et seq.

78 Final Environmental Impact Statement for the Yadkin and Yadkin-Pee Dee River Projects, Project

Nos. 2197-073, 2206-030 (Apr. 18, 2008).
& Id. at 35.
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September 18th Filing or the broader record before the Commission that warrants the
preparation of a supplement to the FEIS.

As an initial matter, it should be noted that the part of the FEIS that relates to the
federal takeover option is not part of that document’s environmental analysis. Rather, as
is the Commission’s custom, it has chosen to address the takeover issue in the document
denominated the FEIS.

Furthermore, according to regulations promulgated by the Council on
Environmental Quality (“CEQ”) and guiding the implementation of NEPA by FERC and
other federal agencies, a supplemental EIS should be prepared only if: “(1) The agency
makes substantial changes in the proposed action that are relevant to environmental
concerns; or (2) There are significant new circumstances or information relevant to
environmental concerns and bearing on the proposed action or its impacts.”®® As there
have been no changes in the proposed action (i.e., the issuance of a new license to permit
the continued operation of an existing project) and because the Governor proposes no
substantial changes to the operation of the Project under a new license as has already
been proposed by APGI, a supplemental EIS would need to be prepared only if the
Commission were to determine that there are “significant new circumstances or
information relevant to environmental concerns” that must be considered in detail. The
United States Supreme Court has explained that in making this determination a federal
agency should be guided by the “rule of reason,” stating: “[a]pplication of the ‘rule of
reason’ ... turns on the value of the new information to the still pending decision making

process. In this respect the decision whether to prepare a supplemental EIS is similar to

80 40 C.F.R. § 1502.9(c)(1) (2008).
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the decision whether to prepare an EIS in the first instance: If there remains *major
Federal actio[n]’ to occur, and if the new information is sufficient to show that the
remaining action will affec[t] the quality of the human environment in a significant
manner or to a significant extent not already considered, a supplemental EIS must be
prepared.”!

Simply requesting that an agency consider a new alternative with no new
information concerning how the impacts to the environment are in some way different
from what was considered in a final EIS is not sufficient to compel the development of a
supplemental EIS.22 Moreover, if the environmental impacts associated with some newly
proposed alternative are the same as those attendant to alternatives already considered in
the EIS, a supplemental EIS is not required.?> When applied to the “new alternative” and
new “evidence” put forth by the Governor, it is plain that a supplemental EIS is not
required in this instance.

First, with regard to the Governor’s takeover proposal, it simply cannot be said
that the proposal warrants further analysis for NEPA purposes. Even if it were somehow
permissible under federal law, the takeover alternative urged by the Governor ultimately
would not substantially alter the operation of the Project nor, by extension, the
environmental impacts associated with that operation that must be evaluated in detail for

NEPA purposes. For example, the Governor does not seek to take over the Project in

order to decommission the dams and restore free flows to that portion of the Yadkin

8l Marsh v. Oregon Natural Resources Council, 490 U.S. 360, 373-74 (1989).
8 Id. at 376-84.
8 See, e.¢., City of Tacoma, 84 FERC { 61,107 at 61,543 (1998) (concluding that a supplemental

EIS is not required when “any ‘new’ alternatives that we might formulate would simply be based on
different combinations of the environmental measures already examined in the EIS.”).
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River. Rather, as indicated in the North Carolina Department of Commerce Report
included as part of the Governor’s September 18th Filing, the State, if it were to gain
control of the project, plans to operate it essentially the same way as APGI. Indeed, the
Governor’s September 18th Filing provides no information as to a different mode of
project operation that could be analyzed.

Moreover, independent of its operational similarities to the alternatives already
evaluated in the FEIS, the Governor’s takeover alternative articulated in the September
18th Filing is so unreasonable that no detailed NEPA analysis whatsoever is required
pursuant to applicable law and regulations. Specifically, CEQ’s regulations
implementing NEPA require that an EIS include a detailed analysis of only those
alternatives determined to be “reasonable.”® The United States Supreme Court has held
that a “reasonable alternative” for NEPA purposes is one that is not too speculative or
remote.®> While the need for action by others (e.g., Congress) will not, acting alone,
render a particular alternative unreasonable, in the case of federal takeover under Part | of
the FPA the Commission itself has explained that “takeover is highly improbable, and
therefore not a reasonable option for NEPA analysis.”® Significantly, the Governor’s
takeover proposal is one step further removed from the form of federal takeover outlined
by the FPA, and, therefore, is an even more tenuous, highly improbable, and

unreasonable alternative for NEPA purposes. In fact, the alternative urged by the

8 40 C.F.R. § 1502.14.
8 Vt. Yankee Nuclear Corp. v. Natural Res. Def. Council, Inc., 435 U.S. 519, 551 (1978).
8 Pacific Gas and Electric Company, 107 FERC { 61,232, 61,997 (2004). In that decision the

Commissioned explained further that, “an agency may not reject an alternative merely because it requires
action by others,” but in the case of a federal takeover in the instance in question, “the potential action by
others --the licensee or Congress --is, as noted, so unlikely as to be an unreasonable option.” 1d. n.44; see
also City of Angoon v. Hodel, 803 F.2d 1016, 1022 (9th Cir. 1986) (citing Natural Res. Def. Council, Inc. v.
Morton, 458 F.2d 827, 837-38 (D.C. Cir. 1972)) (“[i]f an alternative requires congressional action, it will
qualify for inclusion in an EIS only in very rare circumstances”).
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Governor is not only dependent upon an act of Congress, but also a recommendation
from FERC that is not authorized by statute (i.e., that the Project be taken over for the
specific purpose of transferring it to the State). As a result, the Governor’s takeover
proposal in no way represents a “reasonable alternative” requiring any detailed analysis
for NEPA purposes, whether through the preparation of supplemental EIS now or even if
the Governor had proposed it prior to the issuance of the FEIS.

Second, the “new information” and “evidence” purportedly put forth by the
Governor falls significantly short of establishing “significant new circumstances or
information relevant to environmental concerns and bearing on the proposed action or its
impacts.”® Though the Governor does not specifically identify the “evidence” she relies
upon when making her motion to compel the Commission to prepare a supplement to the
FEIS,® it may be that the Governor is referring to the discussion of concentrations of
PCBs in sediments in Narrows Reservoir as well as in fish caught in Project reservoirs.
Even if these allegations are taken at face value (a point APGI does not concede), *° a
supplemental EIS is not required at this time. In particular, the Governor’s motion fails
to establish how these alleged conditions would, even if substantiated, “present a
seriously different picture of the environmental impact of [operation of] the proposed

project [under the new license] from what was previously envisioned.”®® Indeed, the

87 40 C.F.R. § 1502.9(c)(1).

8 September 18th Filing at 42-43.

8 As it has explained in prior filings, APGI disputes the validity of certain aspects of the science

serving as the basis for the State’s allegations concerning PCB concentrations in fish caught in the Project
reservoirs. The flaws identified by APGI are addressed in greater detail in the Affidavits of Dr. David
Glaser, Attachment A hereto, and Gene Ellis, Attachment B hereto.

% N. C. Alliance for Transp. Reform, Inc. v. U.S. Dep’t of Transp., 151 F. Supp. 2d 661, 668
(M.D.N.C. 2001) (emphasis added) (citing Hughes River Watershed Conservancy v. Glickman, 81 F.3d
437, 443 (4th Cir. 1996)).
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Governor does not demonstrate how the information concerning PCB contamination is at
all “new,” or, more importantly, that it would alter the NEPA analysis of the proposed
relicensing of the Project by the Commission to the point of requiring a full,
supplemental analysis for NEPA purposes.™

The Governor’s unfounded concerns are more appropriately addressed (and, in
fact, have already been addressed) through the State’s own water quality certification
process pursuant to Section 401 of the Clean Water Act. In fact, after requesting from
APGI additional information and data concerning whether PCBs found in fish tissue
could be related to a discharge from the Project,*> on May 7, 2009, the DWQ approved
APGI’s application for water quality certification subject to compliance with a range of
conditions, many of which were directed specifically at concerns that the sediments or the
water column may contain elevated levels of PCBs and other compounds.*®
Significantly, the DWQ found no link between these compounds and the operation of the
Project or the quality of the water being discharged from the Project. The DWQ did not

require APGI through the certification conditions to remediate PCBs in the Project

o To the extent the State in fact is referring to alleged contamination at or from Alcoa’s historical

operations at the Badin Smelter, those conditions lack any connection to the major federal action currently
pending before FERC (i.e., the relicensing of the Yadkin Project) and, as a result, are not relevant for
NEPA purposes. See 40 C.F.R. §§ 1502.15, 1502.16; Metropolitan Edison Co. v. People Against Nuclear
Energy, 460 U.S. 766, 773-74 (1983) (“To determine whether [NEPA] requires consideration of a
particular effect, we must look at the relationship between that effect and the change in the physical
environment caused by the major federal action at issue”); see also Quechan Indian Tribe of the Fort Yuma
Indian Reservation v. U.S. Dep't. of Interior, 547 F. Supp. 2d 1033, 1042-44 (D.Ariz. 2008) (applying
Metropolitan Edison Co., and Dep’t of Transp. v. Public Citizen, 541 U.S. 752, 767 (2004), to hold that in
an agency shall look to the environmental effects of the relevant federal action of transferring title to
irrigation facilities, not the effects of the unrelated siting an oil refinery).

% Letter from North Carolina Department of Environment and Natural Resources, Division of Water

Quality, to Gene Ellis, Regarding Additional Information Needed for 401 Water Quality Certification for
APGI Hydroelectric License (Feb. 24, 2009), Attachment D hereto.

% May 7th Certification at 5.
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reservoirs, but rather to collect data by conducting extensive annual monitoring.** The
conditions to the certification also contain enforceable mechanisms requiring APGI to
take certain additional steps to protect water quality in the event that the monitoring
detects movement by PCBs or other contaminants resulting from the operation of the
Project.*> The Commission’s consideration of this aspect of the administrative record in
reaching its relicensing decision may be relied upon by FERC to satisfy the “hard look”
required under NEPA.

In sum, the concerns regarding the FEIS raised by the Governor are irrelevant
under the Federal Power Act, do not require further analysis and documentation under
NEPA and, in any event, have already been considered and addressed by the State itself
through the water quality certification process.

VI. THE GOVERNOR’S ECONOMIC ARGUMENTS ARE FACTUALLY
INACCURATE AND, IN ANY EVENT, ARE IRRELEVANT UNDER
THE FEDERAL POWER ACT

In Section 1V of the Governor’s 21st Century Plan, the Governor provides a
financial analysis purporting to show that, if the State were to acquire it on the terms that
it claims, the State could operate the Project with a comfortable margin of revenues in
excess of expenses. In order to bolster its unprecedented request, the Governor claims
that, if awarded the Project, the State will obtain sufficient revenue from operating the
Project so as to provide certain public benefits that APGI, as a private entity, cannot

provide as licensee. The Commission should disregard the Governor’s financial analysis

as both fundamentally flawed and irrelevant under the FPA.

% Id.
% Id.
% See, e.g., Sierra Club v. U.S. Army Corps of Eng’rs, 464 F. Supp. 2d 1171, 1223 (M.D. Fla. 2006).
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As described in the Affidavit of William M. Bunker, Vice President and
Operations Manager of Hydropower Operations for APGI, Attachment C hereto, the
Commission should disregard the Governor’s financial analysis because it is
fundamentally flawed. Mr. Bunker provides that the Project costs significantly more to
operate than the Governor’s financial analysis indicates. The Governor’s $2.79 million
figure for the operation and maintenance costs of the Project® actually represents
approximately 20% of the total expenses necessary to operate the Project.”® The
Governor’s failure to provide an accurate description of the operation and maintenance
expenses stems from her selective incorporation of portions of APGI’s Form 1 related to
the Project. The Governor only included the portion of the Form 1 related to direct
powerhouse operations and maintenance costs. The remaining 80% of costs consists of
Project land management, depreciation, other contracted costs, power substation and
transmission, and general administrative expenses.

Moreover, as Mr. Bunker describes in his affidavit, the Governor’s assumption of
the cost to the state to acquire the Project is substantially understated. Based on APGI’s
April 2006 license application in this docket, the Governor provided that it would be able
to acquire the Project for APGI’s net investment in the Project of $24 million. Since
April 2006, however, APGI’s net investment in the Project has increased to
approximately $91 million as of March 31, 2009.® This figure does not even include
severance damages, which APGI believes would be substantial. Additionally, Mr.

Bunker notes that the Governor fails to consider APGI’s recent capital improvement

o See September 18th Filing, 21st Century Plan, Section IV, Table 1 at p. 33 and Key Assumption

(3) at p. 34.
% Bunker Aff. § 5, October 5, 2009.
% Id. 1 6.
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expenditures for refurbishment/upgrade and replacement of equipment.’® APGI
experienced negative cash flow in 2008 at the Yadkin Project, plans further capital
improvement expenditures in the future and has planned for resulting negative cash flow
to continue for several more years.'® Therefore, Mr. Bunker concludes that the debt
service on acquisition and capital improvement expenditures would be much higher than
reflected in the Governor’s analysis.

Equally if not more important, the financial analysis contained in the 21st Century
Plan is irrelevant under the FPA because, although presented in the context as a federal
takeover request, the Governor’s September 18th Filing is functionally a competing
license application in which the Governor attempts to establish that the State’s plan for
operating the Project is best adapted to serve the public interest. The time for submitting
competing license applications for the Yadkin Project has long since passed. Competing
license applications for the Project were due in April 2006. Additionally, as
demonstrated above, the Commission should not consider the information submitted in
the 21st Century Plan because the Governor’s September 18th Filing is (1) a collateral
attack upon as well as a violation of the conditions of the Governor’s party status, (2)
contrary to the intent and construction of the FPA’s federal takeover and license
competition provisions, and (3) an untimely request for federal takeover under the FPA.

The Governor’s flawed financial analysis provides no support for — indeed, it
undercuts — the underlying assumption in the September 18th Filing that North Carolina’s

take over of the project would generate sufficient revenue to cover the State’s expenses

100 Id

101 Id
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